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xiii

WITH THE increased attention paid to Islamic law in recent decades, 
there is a need to further understand the methodology Muslims 
employ when deducing a legal ruling based upon static and immutable 
universal ideals and norms (e.g., justice, equity, and the sanctity of 
life) known collectively as the Shari¢ah. However, as this remains the 
provenance of the Divine or in the “mind of God,” it is essentially 
inaccessible and thus that which is accessible is no more than the result 
of a person’s utmost intellectual endeavor and exertion (ijtihad). In 
other words, the only possible result is a tentative fallible approxima-
tion of the ideal Shari¢ah1 (i.e., fiqh) that must be interrogated, 
corrected, and revised both critically and continually if it is to remain 
relevant in changing times, contexts, circumstances, and customs.2 
This critical distinction between the timeless Shari¢ah and mutable 
jurisprudence allows for a mechanism that can review and revise 
juridical opinions in the light of new information. And so fiqh, the 
result of juridical reflection reached by scholars of the Shari¢ah at a 
certain time and in a certain context, is always changing, is always in 
a dynamic process of “becoming” rather than of “being.” Therefore 
it is in constant need of elaboration and evolution (ta~awwur al-fiqh).3 

Ijtihad, which relies upon a legal theory and hermeneutic principles, 
generates positive or substantive law (fur‰¢). Being a combination of 
Islamic law, ethics, and rituals, the Islamic legal-moral-ritual code 
stands as the major source of inspiration, identity formation, and 
social cohesion for Muslims. Islamic legal thought developed 
alongside juridical authority, the holders (fuqah¥’) of which were 
assigned by Muslims to deduce legal rules from the normative 
Shari¢ah. To evaluate such authority, Muslims gradually developed a 
legal methodology (i.e., u|‰l al-fiqh [the foundation of jurisprudence]) 

Introduction
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xiv

by which they could frame the sources of law and their legal language, 
and provided the grounds for elaborating on the law’s logic and 
objectives. The language of the primary sources, namely, the Qur’an 
and Sunnah (the Companions’ reports of the Prophet’s (ßAAS)* words 
and deeds [hadiths]), became the subject of verbal analyses designed 
to reconcile and harmonize the revealed texts with the legal rulings 
(a^k¥m) while either devising law (“rule creation”) or post facto “rule 
justification.”4 Charles Pierce refers to this logic as “abduction,” 
which he defines as “studying facts and devising a theory to explain 
them,” and Rumee Ahmed affirms: “In works of legal theory, then, 
jurists were less concerned about discovery and more concerned about 
justification.”5 By developing the law’s secondary sources, in addition 
to the Qur’an and the Sunnah, namely, ijm¥¢ (juristic consensus) and 
especially qiy¥s (analogical reasoning), several new components were 
integrated into the legal methodology and provided greater flexibility 
and discretion in correlating the revealed texts to the legal rulings. 
However, the authority of “verbal demonstration”6 or “signification” 
remained central to the legal methodology. Modern approaches to a 
text’s form and content have made it possible for scholars to 
reexamine this methodology outside its traditional boundaries.  

This study has two goals: to (1) summarize u|‰l al-fiqh’s rise and 
development from its rudimentary form to its advanced and mature 
phase by articulating the contributions of eminent jurists on key 
intellectual debates in order to find out how this genre eventually 
placed exclusive authority in the texts’ “verbal demonstration” and 
(2) present a schema of reforms, new hermeneutics, and epistemology 
proposed by modernists to bring about foundational changes in 
Islamic legal methodology so that they can bypass the authority of 
the legal language. In studying the historical evolution of this 
discipline, we will explore the cause and scope of its expansion in the 
works of jurists, who gradually incorporated numerous principles 
from logic, exegesis, theology, philosophy, Arabic grammar, and other 

Introduction

*(ßAAS) – ßall¥ All¥hu ¢alayhi wa sallam. May the peace and blessings of God be 
upon him. Said whenever the name of Prophet Muhammad is mentioned.
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fields. Social exigency and expediency also prompted jurists to amend 
its format and content by merging their theoretical and social 
considerations into their legal methodology. Finally, we will survey 
the legal approaches of some contemporary authors in order to 
present their critical evaluation of this discipline’s traditional 
methodology and their proposed reforms so that it can better address 
modern issues. The focus, however, remains on how scholars reshaped 
and reimagined their legal methodology by echoing the requirements 
and needs of their own era. 

The link between the law’s linguistic aspect and time-honored 
knowledge can be seen in the works of most Muslim scholars who 
dealt with the same principles of u|‰l al-fiqh, although in quite 
different formats and expressions. For example, we will observe how 
the diffusion of formal logic forced Ab‰ ¤¥mid al-Ghaz¥lÏ (d. 
505/1111) to significantly change both the language and format of 
his legal methodology (Chapter 5). More importantly, we will 
examine how Ab‰ Is^¥q al-Sh¥~ibÏ (d. 790/1388), benefiting from his 
knowledge of inductive reasoning, incorporated the law’s higher 
objectives (Maq¥|id al-SharÏ¢ah) into his legal methodology (Chapter 
6). But at the outset, one must ask what prompted Muslim jurists of 
the second/ninth century, such as al-Sh¥fi¢Ï (d. 204/819), to develop a 
methodology for deriving legal rules. 

Islamic legal methodology arose out of the need to formulate a 
systematic and rigorous approach to deriving legal rules, one that was 
both stable and in harmony with the textual sources. This ultimately 
resulted in the supremacy of the sources of the law – the Qur’an and 
Sunnah – over the customs, conventions, and practices that had been 
incorporated over time. According to al-Sh¥fi¢Ï, the best known 
exponent of canonizing the Hadith, his primary juridical concern was 
to establish a precedent for the Qur’an’s legal authority, and par-
ticularly that of the Sunnah, over the uncontrolled use of independent 
reason and the preexisting customs of Madinah as normative (i.e., 
setting the interpretative semantic rules). His goal here was to 
harmonize the conflicting ways of understanding these sources’ texts 

Introduction
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Introduction

and reports and to ensure a formal consistency in the new law’s 
application. Jurists gradually expanded the scope of u|‰l al-fiqh by 
borrowing and adapting concepts and applying principles from 
theology, exegesis, logic, philosophy, Arabic grammar, and other 
disciplines. This persuaded the authors to adopt various formats for 
organizing the contents of their proposed legal methodologies.  

Jurists expanded and modified this discipline’s contents either by 
adopting new elements from other ones or by shifting the emphasis 
from one aspect of legal methodology to another. The hierarchical 
considerations for the law’s sources can be viewed as the point of 
departure for this genre of writings at the turn of the third/ninth 
century, provided that Sh¥fi¢Ï’s detailed defense of the Sunnah is held 
to be a rudimentary legal theory on the sources’ authority for deriving 
legal rules. This emphasis, however, drastically shifted to semantics 
and practical interpretations in the works of some ¤anafÏ jurists in 
Baghdad during the fourth/tenth century, beginning with Ab‰ al-
¤asan al-KarkhÏ (d. 340/951; Chapter 3). Before this shift, Mu¢tazilÏ 
theologians such as ¢Amr ibn Ba^r al-J¥^i· (d. 255/ 869; Chapter 2) 
included the relationship between reason and revelation in u|‰l al-
fiqh. The next phase of major change, that of incorporating epistemo- 
logical elements of Aristotelian deductive logic into the legal method-
ology or theoretical jurisprudence, started with Z¥hirÏ Ibn ¤azm (d. 
456/1064) and expanded and blossomed with al-Ghaz¥lÏ, who 
simultaneously provided a new format to his own methodological 
approach. 

At the same time, the standard arrangement of u|‰l al-fiqh’s 
contents was gradually evolving. This began with Sh¥fi¢Ï’s synthesis 
between rationalists or people of opinion (ahl al-ra’y) and tradition-
alists (ahl al-^adÏth) and reached its peak with a standard hierarchical 
format of what were judged to be the essential sources for acquiring 
legal knowledge: the Qur’an, the Sunnah, and semi-independent legal 
reasoning (ijtihad) buttressed by the first two sources. This kind of 
vertical formatting originated with Sh¥fi¢Ï’s approach to presenting a 
new theory of epistemology and hermeneutics of the Sunnah versus 
the living traditions of his time, although it was very rudimentary and 

xvi
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he probably did not anticipate that it would later on become u|‰l al-
fiqh. The contemporary author Robert Gleave regarded Sh¥fi¢Ï’s 
Ris¥lah as “an attempt to delineate a typology of interpretive efforts” 
as follows: 

 
Unlike its contemporary texts, the Ris¥la is more than a collection of 

solutions to problems (legal and theological) with obiter com-ments 

revealing self-reflection. Rather, it is an attempt to delineate a typology 

of interpretive methods through the investigation of particular legal 

examples, regularly utilizing the literary device of an interlocutor in 

order to demonstrate the need for consistency in the application of 

these methods. This is not to say that it qualifies as a work of u|‰l al-

fiqh as understood in subsequent Muslim scholarship, but it is the case 

that many of the interpretive methods outlined in the Ris¥la are found 

in the later u|‰l tradition in more elaborate and sophisticated 

formulations.7  
 

The second arrangement provides a horizontal scope and divides 
the legal methodology into four parts: (1) the legal norm, (2) the 
sources of the law, (3) the method of perceiving the law, and (4) the 
practitioners of the law (i.e., mujtahids). This format is based on al- 
Ghaz¥lÏ’s innovative proposal, which broke away from his previous 
formats and arrangements. Most post-al-Ghaz¥lÏ authors, such as al-
®midÏ (d. 631/1233) and Ibn al-¤¥jib (d. 646/1248; Chapter 5) and 
up to the modern era, adopted the third arrangement, which combines 
the two previous ones. The fourth arrangement divides the method-
ology into two parts: (1) literal (i.e., linguistic interpretations) and (2) 
rational indicators, which takes into account the levels of human 
understanding of the sources and is subdivided into knowledge (¢ilm), 
suppositional (·an), and doubt (shak). This way of arranging the 
materials has continued, particularly among Im¥mÏ jurists, from the 
nineteenth century onward (Chapter 8). 

The Muslims’ encounter with modern scholarship has fostered a 
new genre of intellectual approaches to Islamic legal theory, one that 
recognizes a critical role for human reason in legal deliberation. 

Introduction
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Unparalleled in terms of scope in traditional Muslim thought, it has 
influenced the Muslim discourse on legal methodology in two 
important aspects. First, some reformists seek to bring about serious 
reform without discarding the entire legal theory by aligning the 
epistemology, hermeneutics, and sciences with contemporary 
requirements and needs. In this respect, AbdulHamid AbuSulayman 
(d. 2021), Taha J. Alalwani (d. 2016), Hashim Kamali, and others 
have worked to give a broader and more substantial role to the 
principles of public welfare (ma|la^ah), the prioritization of issues, 
and the law’s higher objectives. Kamali particularly seeks to 
harmonize the existing instruments of legal methodology with today’s 
social realities – to merge “government ordinances” with ijtihad and 
to incorporate “statutory laws” with ijm¥¢.8 Second, other reformists 
are applying modern hermeneutical methods of law that allow a 
revealed text’s nature and presuppositions to transcend its literal 
meaning. Mohammed Arkoun (d. 2010), Abdolkarim Soroush, 
Mojtahed Shabestari, Nasr Hamid Abu Zayd (d. 2010), and others 
have proposed ways of applying modern epistemology to legal theory. 
Even though they have not yet devised a specific method for applying 
modern hermeneutics, their critical discourses nevertheless offer new 
avenues of understanding the revealed law.  

We now turn to the formative period in which Sh¥fi¢Ï played such 
a pivotal role in canonizing the Qur’an and Sunnah for deriving legal 
rules, a process that reached maturity in the eleventh century with the 
expression “the consolidation of the schools” (istiqr¥r al-madh¥hib). 

Introduction
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1

CHAPTER 1

The Advent of an Islamic  
Legal Methodology

UßƒL AL-FIQH appeared as a distinct and functional legal discipline 
at the turn of the fourth/tenth century; however, its birth and growth 
can be traced back to the advent of the Islamic legal-moral-ritual code 
in the first/seventh century. Concurrent with the development of 
jurisprudence (fiqh), Muslims began to debate ways of understanding 
and applying new rules. It seems that the problem of “conflicting 
laws,” particularly that of abrogating (naskh) some of the Qur’anic 
rules, concerned the nascent Muslim community the most and brought 
the necessity of instituting an orderly understanding of the Qur’an 
and Sunnah when deriving legal rules to the fore. A hadith reported 
by Ibn Sall¥m (d. 224/838) includes Caliph ¢AlÏ b. AbÏ >¥lib’s (d. 
40/661) warning to a local mediator: “One should not engage in 
settling a case if the abrogated verses of the Qur’an are not known to 
him.”1 Clearly, “conflicting laws” were among the first elements that 
encouraged the formulation of a structured and stable methodology, 
for the knowledge of abrogation is a prerequisite to understanding 
the applicable legal norm. 

The next important factor was the interplay between the prophetic 
and the lived traditions (¢amal) of Madinah’s Muslim community. 
The Prophet endorsed a substantial amount of the pre-Islamic Arabs’ 
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living traditions, but as he was the one who defined his community’s 
normative practice, he also abrogated a sizable number of those that 
could have interfered with and distorted the prophetic traditions. 
This problem, in addition to the discrepancies in hadith reports, 
caused the next generation to begin sifting them and interrogate 
Madinah’s communal tradition to determine their utility and authen-
ticity. The Kit¥b al-Sunan (The Book of Traditions) and similar 
books composed during the second half of the first/seventh century 
testify to the steps Muslims took to devise a more stable and system-
atic legal hermeneutic. The formal inclusion of qiy¥s (analogical rea-
soning) paved the way for a wider yet harmonious interpretation or 
legal hermeneutic.2 However, its application caused an outbreak of 
opinionated debates, the rampant use of unfettered speculative rea-
soning, and the sidelining of Hadith, all of which eroded “a secure 
and autonomous communal tradition connecting the present-day 
community to the moment of revelation.”3 This was, in turn, coun-
tered by the rise of traditionalism, as reflected by invoking the 
prophetic hadith reports to discipline the supposed arbitrary legal 
hermeneutic. 

All of the aforementioned factors contributed to the gradual evo-
lution and refinement of Islamic legal theory and legal hermeneutics. 
Ibn al-NadÏm has listed the titles of treatises written on abrogation 
(e.g., Kit¥b al-N¥sikh wa al-Mans‰kh), the Sunnah of the Prophet 
(e.g., Kit¥b al-Sunan), and the discrepancy of tradition-reports (ikhti-
l¥f al-^adÏth), some of whose authors belong to the first/seventh and 
the second/eighth centuries.4 To this genre, we may add two non-
extant works by the great ¤anafÏ scholars Mu^ammad ibn ¤asan al-
Shayb¥nÏ (d. 189/804)5 and Q¥\Ï Ab‰ Y‰suf al-An|¥rÏ (d. 179/795)6 
under the rubric of u|‰l al-fiqh and ijtih¥d al-ra’y. The extant works 
of al-Sh¥fi¢Ï reflect the ongoing debates in their embryonic form. 

All of the above-mentioned ¤anafÏ scholars, as well as Ab‰ 
¤anÏfah (d.150/767) and Sh¥fi¢Ï, sought to ensure consistency, har-
mony, coherence, and stability in the law’s interpretation and to  
rein in what they regarded as “speculative reasoning.” However, 
none of them intended to establish or anticipated what later came to 

ISLAMIC LEGAL METHODOLOGY

FINAL FOR PRINT Sept2023 Islamic Legal Methodology.qxp_Revised Papers  30/10/2023  16:14  Page 2



The Advent of an Islamic Legal Methodology

3

be known as u|‰l al-fiqh. The use of u|‰l co-joined with fiqh, dÏn, 
¢ilm, or ^adÏth has an intricate history in the Arabic language, one 
that does not necessarily correspond to their present meanings. Al-
Sh¥fi¢Ï used ¢ilm al-u|‰l in his Kit¥b al-Umm7 to mean “knowledge 
of the sources,” but not in the sense of a methodology, to which his 
Ris¥lah made a significant contribution. Current scholarship is still 
trying to determine his precise role in developing both a systematic 
legal methodology and jurisprudence. Notwithstanding this, one can 
assert that his hermeneutical proposals and the theoretical founda-
tion he provided, both of which invest the Qur’an and the prophetic 
hadiths with normativity when deducing legal rules, enabled his stu-
dents and others to develop a systematic methodology that was  
rigorous and more “scientific” than relying on the amorphous 
Madinan practice, tradition, and collective memory of that city’s 
Muslim community or invoking ra’y.8 El Shamsy notes that the term 
a|^¥b al-Sh¥fi¢Ï (al-Sh¥fi¢Ï’s disciples) was in vogue during the early 
third/ninth century, which suggests the birth of a distinct and identi-
fiable school of thought.9 We shall survey the ongoing debates after 
reviewing his theoretical framework. 

A Synopsis of al-Sh¥fi¢Ï’s Methodology 
 

Al-Sh¥fi¢Ï’s approach to a methodical understanding of the revealed 
sources’ authority begins with God’s five announcements of those 
norms (bay¥n) that explain the bilateral connection between the 
Qur’an and prophetic Sunnah and how it leads to legal knowledge 
on specific cases. Central to his approach is that the exclusive 
“authority of the revelatory sources” should prevail over the com-
munity’s living traditions and customs in order to produce a sense of 
commitment to the religious law. Al-Sh¥fi¢Ï includes the two supple-
mentary sources of ijm¥¢ and qiy¥s for acquiring legal rulings for any 
cases not addressed in the revelatory texts. 
 
i. As the first topic of his argument, he provides five modalities of 

God’s statements of norms (bay¥n)10 in the form of five possible 
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permutations of the Qur’an and Sunnah: 
 

a. What God communicated via the Qur’an in the explicit and 
         univocal form of a na|| (e.g., the obligations to pray and  
           fast) as well as indisputable prohibitions (e.g., intoxicants).  

b. What God revealed in the Qur’an is enough for fulfilling  
         the obligation. Therefore, the Sunnah only provides  

    additional but non-essential details. He cites the example  
    of how one can perform wud‰’.  
c. What the Qur’an ordained and the relevant details provided 

        by the Sunnah (e.g., how to perform the ritual prayers).  
d. What can be established only by the Sunnah because the 

        Qur’an is silent about it. 
e. What Muslims should find out through their interpretive 

        activity (ijtihad) based on the Qur’an and Sunnah, either  
        individually (qiy¥s) or collectively (ijm¥¢).11 

 
ii. Al-Sh¥fi¢Ï then turns to meaning analysis and denotation of the 

revealed texts, after which he introduces the general (¢¥mm) and 
particular (kh¥||) types of bay¥n. In this chapter, which seems 
to be the first of its kind in Islamic jurisprudence, he tries to 
harmonize some conflicting verses of the Qur’an and the 
Sunnah via particularization.12 

 
iii. The appearance of abrogation: Al-Sh¥fi¢Ï sets a categorical con-

dition that the Qur’an may be abrogated only by the Qur’an, 
and the Sunnah only by the Sunnah. To him, an abrogated  
ruling cannot be left without a better replacement. He also dis-
cusses cases that are abrogated in part by the Qur’an and in part 
by the Sunnah or ijm¥¢.13 

  
iv. The revealed text (na||) and the Sunnah lay down the duties 

(far¥’id): Sh¥fi¢Ï gives examples of these duties to show how 
some verses look general (¢¥mm) when, in reality, they are 
meant to be particular (kh¥||).14 
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v. Discrepancy of the Traditions: In response to a question on dis-
crepancies among tradition reports, al-Sh¥fi¢Ï presents another 
account of how a Muslim can recognize lucid and ambiguous 
rulings in addition to the general, particular, and abrogated 
ones in cases of conflicting laws. He also discusses the reports 
of the Companions’ practices and concludes that only the 
Sunnah of the Prophet can set laws for the community and that 
those laws must be followed.15 

 
vi. Chapters on knowledge of traditions and ways of authenticat-

ing solitary or single-transmitted traditions (al-akhb¥r al-¥^¥d). 
Al-Sh¥fi¢Ï equates the verification of the just nature (¢ad¥lah) of 
a hadith transmitter to that of legal testimony (shah¥dah). 
However, with some caution, he does legitimize the validity of 
¥^¥d tradition-reports.16 

 
vii. Consensus (ijm¥¢): al-Sh¥fi¢Ï’s main concern here is how to 

obtain consensus on reporting or understanding the Prophet’s 
traditions.17 Twice in this chapter, he argues that the entire 
community cannot agree on an error when it comes to under-
standing the Sunnah, without basing it on a similar tradition-
report attributed to the Prophet: “My community [will] never 
agree on [an] error.” One may suggest that either al-Sh¥fi¢Ï was 
unaware of the report or that the report was built upon his 
words at a later date.  

 
viii. Analogy (qiy¥s): al-Sh¥fi¢Ï tends to restrict qiy¥s to those cases 

that can be connected to an established Qur’anic verse.18 
 
ix. Ijtihad: al-Sh¥fi¢Ï encourages the practice of ijtihad for both 

applying and interpreting the Qur’an and Sunnah, citing 2:144, 
“Turn your face toward the Sacred Mosque,” which encourages 
Muslims to find the proper prayer direction. In his account, 
qiy¥s appears as part of ijtihad.19 
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x. Juristic preference (isti^s¥n): al-Sh¥fi¢Ï advances this juristic 
principle in order to exclude it from the class of juridical rational 
or textual indicants (adillah). He considers isti^s¥n a matter of 
taste and preference (taladhdhudh).20 

 
xi. Juristic disagreement (ikhtil¥f): al-Sh¥fi¢Ï divides this into for-

bidden and permissible disagreements. The former seeks to  
create schism (tafriqah) in the community, whereas the latter is 
a matter of differing opinions and interpretation. This topic was 
later developed into a distinct jurisprudential discipline under 
the rubric of ¢ilm al-khil¥f.21 
 

The constitutive elements of this sketch underline al-Sh¥fi¢Ï’s 
efforts to advance the Qur’an and Sunnah as the exclusive canonized 
sources of revelation. Jurists should interpret the former without the 
mediation of local traditions and lived practices as part of the 
hermeneutical repertoire and should use the Hadith to complement 
and elucidate the Qur’an, especially its multi-vocal and polyvalent 
verses. Relying on the textual sources as foundational also precluded 
the arbitrariness of individual reasoning in deducing law. Disillu-
sioned and alarmed by the rampant use of speculative reasoning and 
reliance on the lived practice of Madinah’s Muslim residents due to 
the lack of a methodical reading of legal sources, al-Sh¥fi¢Ï accorded 
primacy to the Qur’an and Sunnah and established ways of interpret-
ing and harmonizing them partly by introducing the crucial element 
of “ambiguity,”22 which provided greater interpretive flexibility, in 
order to reconcile the verses, hadiths, and legal rules to the revealed 
textual sources. By quoting 3:78, 2:79, and 4:50 and 52 and arguing 
for the necessity of learning and exerting effort to deduce knowledge 
(al-¢ilm wa al-ijtih¥d), he was hinting at his trajectory, one that 
would seek to establish a hierarchy of sources that prioritized the 
two primary sources in relation to analogy, consensus, and ra’y.23 

The thrust of his argument in al-Ris¥lah, despite its being imbued 
with contemporaneous juridical debates, is to establish the legal 
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authority of the Qur’an and Sunnah and to demonstrate their consis-
tency with the already existing legal rules. According to him, both of 
these primary sources occupy a central place in Islamic legal thought, 
whereas ijtihad and qiy¥s are supplementary and auxiliary.24 His 
chapters on general (¢¥mm) and particular (kh¥||) ijtihad, as well as 
the discrepancies among hadith accounts related to the same inci-
dent, are part of his legal hermeneutics. The hierarchy of the sources 
(i.e., the Qur’an, Sunnah, and ijtihad) was generally known to 
Muslims, but al-Sh¥fi¢Ï’s conviction in the harmony of revealed laws 
led him to establish a more explicit arrangement. In the words of El 
Shamsy: “The locus of collective memory, hitherto diffused in the 
realm of oral culture and ritual performance, thus shifts to written 
texts …”25 It is important to state here that the idea of “four sources 
of law” was not clearly set in early Muslim thought, that legal con-
sensus (ijm¥¢) had yet to acquire a definitive form,26 and that the 
application of qiy¥s remained delimited. Although al-Sh¥fi¢Ï appar-
ently had no intention to formulate a distinct category of sources, as 
his interpretive theory was still rudimentary, the sequence of his 
rational discussion brought ijm¥¢ and qiy¥s to the fore in such a 
manner that later authors could surmise four distinct sources of law.  

The ideas that al-Sh¥fi¢Ï promoted in his al-Ris¥lah faced resist-
ance from some quarters and were hard pressed to find a receptive 
audience among the nascent Muslims as a whole. Apparently, it was 
no easy matter to convince his adversaries of the Qur’an’s supreme 
authority, and especially that of the Sunnah, when those two sources 
differed from personal opinions and the community’s living tradi-
tions. Al-Sh¥fi¢Ï’s emphasis on textual-based reasoning, the innova-
tive nature of which his students and other scholars developed fur-
ther, shows the absence of such a practice among his contemporaries.  

Some have argued that his legal-theoretical method of establish-
ing the primacy of these two core sources seemed to have had only a 
slight impact on his fellow jurisprudents and up until the beginning 
of the fourth/tenth-century milieu. However, ample evidence sug-
gests that his students27 preserved his intellectual legacy, and “there 
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are numerous reports of al-Ris¥lah being known and circulated and 
used and disputed in one version or another throughout the third/ 
ninth century.”28 Sherman Jackson provides evidence of several 
M¥likÏ texts with the title Radd ¢ala al-Sh¥fi¢Ï,29 and Murteza Bedir 
demonstrates that Ibn Ab¥n (d. 221/836) had addressed al-Sh¥fi¢Ï’s 
work early on by taking him to task for relying on and considering 
solitary narrations as authoritative when formulating the law,  
suggesting thereby that al-Sh¥fi¢Ï’s work did garner some influence.30 
Thus, one can argue that the ostensible gap in the study of u|‰l al-
fiqh between the time of al-Sh¥fi¢Ï and Ibn Surayj’s (d. 306/918) stu-
dents may be illusory. Wael Hallaq posits that, among other things, 
the direction taken by such contemporaneous traditionist trends as 
Hanbalism and Zahirism did not allow al-Sh¥fi¢Ï’s paradigm to gain 
acceptance.31 Moreover, he challenges the merit of those modern 
authors who credit al-Sh¥fi¢Ï with being the main architect of Islamic 
legal theory by claiming that al-Ris¥lah predominantly elaborates 
upon the prophetic hadiths’ privileged status in legal reasoning, in 
which non-Sunnah topics appear only sporadically.32 He corrobo-
rates the idea that this text was essentially written in defense of, or 
as an apologia for, the Sunnah.33 But this criticism seems to address 
al-Sh¥fi¢Ï’s intention rather than his actual achievements, for 
although al-Sh¥fi¢Ï was obviously inspired by the contemporaneous 
genre of writings such as Kit¥b al-Sunan, to which his al-Ris¥lah 
essentially belongs, some of his own methodological principles were 
foundational and innovative in jurisprudence. Although an out-
growth of Sunan writings, in fact, one should not underestimate the 
many inspiring and creative concepts that he advanced in this text 
that turned out to be vital in terms of advancing u|‰l al-fiqh from the 
fourth/tenth century onward.  

Importantly, al-Sh¥fi¢Ï is commonly held to be the first one to set 
forth the rules of the general/particular (¢¥mm/kh¥||) as a hermeneu-
tic device and for integrating them into a legal theory to accommo-
date certain Qur’anic verses.34 This view should be retained, despite 
the fact that the Persian author ¢Abdull¥h ibn al-Muqaffa¢ (d. 
139/756), who translated Aristotle’s Peri Hermeneias, had presented 
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the concepts of “universal” and “particular” with the same terms in 
his Arabic exposition of logic some ten years before al-Sh¥fi¢Ï’s 
birth.35 Indeed, the ideas and modes of expression found in al-
Ris¥lah show no sign of any influence from these philosophical 
sources. Nevertheless, this does prove that the ¢¥mm/kh¥|| dichotomy 
was present in another form in the Arabic literature of that period. 
This dichotomy in logic was later expressed by terms such as kullÏ 
and juz’Ï. 

In his studies of various early Muslim works, Norman Calder (d. 
1998) put forth a radically revisionist thesis: The Kit¥b al-Umm and 
al-Ris¥lah were unauthored school texts composed over generations 
by multiple authors and initially appeared as a response to the ongo-
ing problems and perceptions that emerged and disturbed those 
scholars who were intent on preserving the prophetic legacy.36 

Regarding the many “refinements” developed in the early Islamic 
period, he proposes redating al-Ris¥lah, in its present form, to the 
turn of the fourth/tenth century, when it began its “liberating influ-
ence” on the literary tradition of fiqh.37 Christopher Melchert con-
firms Calder’s redating by emphasizing that the al-Sh¥fi¢Ï school 
originated during the third/ninth century.38 Attributing the text’s 
appearance to the school rather than to al-Sh¥fi¢Ï himself, he tries to 
explain the supposed absence of its influence during the third/ninth 
century. It does not seem, however, to deny the fact that the original 
author is responsible for the bulk of the work. Moreover, Calder’s 
argument is open to challenge. For example, the term ¢illah (effica-
cious cause) in the sense of ratio legis, which was in common usage 
during the third/ninth century, is starkly absent in al-Ris¥lah,39 an 
indication that the language al-Sh¥fi¢Ï employed in writing this  
section was that of the late second/eighth century. Instead of ¢illah, 
al-Sh¥fi¢Ï (or his student RabÏ¢ ibn Sulaym¥n, who recorded his 
teacher’s discourses40) used such terms as ma¢n¥ (meaning) and 
asb¥b al-qiy¥s for “the elements of analogy.”41 

Some have posited that ¢illah began to be applied in Islamic 
jurisprudence after Aristotle’s Analytica Priora was translated during 
the early third/ninth century.42 This can be confirmed by comparing 
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the translation of “logic” in the work of Ibn BihrÏz (d. 205/820) with 
that of Ibn al-Muqaffa¢ (d. 139/756). The former applies this term in 
the sense of an “effective cause,” whereas the latter lacks such an 
expression.43 Yet questions raised about al-Ris¥lah’s delayed influ-
ence and possible redating can hardly deny that al-Sh¥fi¢Ï’s major 
contribution to the legal-theoretical method that grants normativity 
to the Qur’an and Sunnah inspired generations of scholars to further 
develop his work and construct a systematic legal methodology. 
Elsewhere, Calder brings forth evidence of the existence of the ¢¥mm/ 
kh¥|| dichotomy within the Jewish hermeneutic tradition: “the text 
known as the Thirteen Middle of Rabbi Ishmael shows a similar con-
cern with this basic device.”44 He nevertheless acknowledges that 
this phrase in al-Ris¥lah “is locked into a Muslim structure of 
thought and shows no signs of outside influence.”45 

Jonathan Brockopp’s recent research on third/ninth-century 
Egyptian jurisprudence provides evidence that al-Sh¥fi¢Ï’s thought 
influenced his students’ writings.46 Brockopp’s examination of a 
compendia (Al-Mukhta|ar) written by al-Sh¥fi¢Ï’s student Ism¥¢Ïl 
b.Ya^y¥ al-MuzanÏ (d. 264/877) indicates that this did occur in cases 
of applied law (fur‰¢), but not in terms of giving primacy to the 
Qur’an and Sunnah. Rather, this work is a familiar mixture of 
Hadith, individual reasoning, abstract rules, and quotations from al-
Sh¥fi¢Ï.47 This corroborates Hallaq’s thesis that the first generation of 
al-Sh¥fi¢Ï’s students were not affected by al-Ris¥lah. Nevertheless, we 
learn from Ta’rÏkh Baghd¥d that his Makkan Companion ¢Abd al-
¢AzÏz ibn Ya^y¥ al-Kin¥nÏ (d. 240/854) included the concepts of 
¢um‰m/khu|‰| (general and particular) and bay¥n (statement) in his 
book.48 This supports the idea that later scholars adopted al-Sh¥fi¢Ï’s 
method of particularizing some of the Qur’an’s conflicting verses 
long before they adopted his way of concretizing the Sunnah into the 
prophetic hadiths. The reason for this delayed impact, as Hallaq has 
suggested, lies in the intensity of traditionism during the first half of 
the third/ninth century, partly due to the institution of the inquisition 
(mi^nah), which did not conform to al-Sh¥fi¢Ï’s semi-rational pro-
posal at this point. 
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Joseph Lawry’s new reading of al-Ris¥lah suggests that the “four 
sources” theory (i.e., the Qur’an, Sunnah, consensus, and analogy) is 
not found in the text and that there is no support “for a reduction of 
his legal theory to a four-part scheme or hierarchy, or to anything 
which even resembles a four-part, three-part, or even – except heav-
ily qualified – two-part scheme or hierarchy.”49 By rearranging al- 
Sh¥fi¢Ï’s hierarchy of authority [of law], Lowry finds most of them to 
be “out of context” as they “represent secondary, corroborative 
authority.” He therefore concludes that al-Ris¥lah is nothing more 
than al-Sh¥fi¢Ï’s theory of bay¥n – “an attempt to describe, down to 
the last detail, the divine architecture of the law.”50 

Concerning his “no support for four sources theory in al-
Ris¥lah,” one should know that Muslims never reached any consen-
sus on the law’s exact sources, except for the Qur’an and Sunnah 
(with some qualifications). Although ijm¥¢ was soon added, its scope 
and the legitimacy of those who practiced it remained undefined, as 
its character and content were unknown to them. These sources were 
more obscure during al-Sh¥fi¢Ï’s time, because the Sunnah was not 
necessarily related to the Prophet and no specific term had been cre-
ated for consensus. In fact, al-Sh¥fi¢Ï used ijm¥¢ and ijtim¥¢ inter-
changeably,51 and qiy¥s had yet to be distinguished from ijtihad and 
ra’y. Except for the Qur’an and Sunnah (according to al-Sh¥fi¢Ï’s 
understanding of the latter term), the difficulty of finding an explicit 
statement of the “four sources” theory in early Muslim works should 
not be regarded as surprising. 

Lowry’s findings that “al-Sh¥fi¢Ï’s lists of authority [of law] rep-
resent secondary, corroborative authority” is in line with Hallaq’s 
suggestion that non-Sunnah topics appear inadvertently in al-
Ris¥lah. These assessments have led some contemporary authors to 
undervalue this work’s contribution. And yet this evaluation cannot 
undermine the fact that its corroborative presentation of the 
Shari¢ah’s authoritative sources inspired scholars from the late 
third/ninth century onward to develop the formal methodology that 
would engender more consistency and stability in terms of under-
standing the revealed law. The impetus behind this was, in actuality, 
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the theoretical work al-Ris¥lah, regardless of whether it is called 
bay¥n or u|‰l al-fiqh. 

If al-Sh¥fi¢Ï’s al-Ris¥lah is considered a major step in the develop-
ment of Islamic legal methodology, one should examine the variance 
between his method in his re-presentation of legal norms contained 
in his al-Umm in comparison with M¥lik ibn Anas’ (d. 179/795) Al-
Muwa~~a’, written some twenty years before the former. The first 
noticeable difference is that al-Sh¥fi¢Ï, unlike M¥lik, does not speak 
exclusively in the language of hadith reports. Instead, he adds his 
own generalizations to the reports and, more than M¥lik, places the 
relevant verses at the beginning of the respective topics. For example, 
in the case of congregational prayers, al-Sh¥fi¢Ï first quotes 5:58 and 
62:952 and then concludes that the prayer is obligatory according to 
the Book and the prophetic traditions,53 whereas M¥lik relies exclu-
sively on the language of hadith reports and rarely includes his own 
opinion of them.54 

On the legality of taking zak¥h from an orphan’s property, al-
Sh¥fi¢Ï applies the principle of generality (a|¥lat al-¢um‰m) on the 
grounds that the Qur’an and Sunnah did not particularize this act. In 
addition to positing the first two sources, he also suggests some of 
the Companions’ reports (¥th¥r) or the undisputed word of common 
Muslims and a legal analogy, if applicable, as the evidential basis 
(^ujjiyyah) to support his view.55 Such a listing of the sources of legal 
authority, which is in line with al-Sh¥fi¢Ï’s mode of argumentation in 
his al-Ris¥lah, is absent from al-Muwa~~a’. By the “undisputed word 
of common Muslims” al-Sh¥fi¢Ï means the tradition-reports deliv-
ered by them, a recurring statement in al-Ris¥lah that gives weight to 
the “words of the commonalty of Muslims” (qawl ¢¥mmat al-
muslimÏn). He believed that this ¢¥mmah usually does not agree on 
error,56 which proves that ijm¥¢ was not fully conceptualized during 
his time.  

Almost a century after al-Sh¥fi¢Ï presented his al-Ris¥lah, Ab‰ al-
¢Abb¥s Ibn Surayj (d. 306/918), a prominent jurisprudent of 
Baghdad, dedicated his courses to promoting al-Sh¥fi¢Ï’s jurispru-
dence and methodology. He felt that the elegance (·arf) of these 
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teachings had been overlooked or corrupted by al-Sh¥fi¢Ï’s immedi-
ate students, especially al-Muz¥nÏ.57 The commentaries on al-
Ris¥lah58 written by Ab‰ Bakr al-ßayrafÏ (d. 330/942), al-Qaff¥l al-
Sh¥shÏ (d. 333/947), and Ab‰ Is^¥q al-MarwazÏ (d. 340/951), all of 
whom were students of Ibn Surayj, were enough to popularize the 
legal methodology that they deciphered from it. Of course, they also 
made their own intellectual contributions. But as none of these 
works are extant, we cannot compare their structures with those of 
their contemporary Mu¢tazilÏ and ¤anafÏ counterparts, upon which 
we will focus in the following chapters.59
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PARALLEL TO the methodological efforts of the Sh¥fi¢Ï school, 
Muslim theologians of the early Mu¢tazilÏ and Ash¢arÏ schools took a 
keen interest in u|‰l al-fiqh and tried to develop its rules further by 
reason-based legal arguments and by assimilating dialectical theology 
(kal¥m). Both of these schools can be grouped under the “rational” 
trend of Islamic thought, despite their difference on the role and scope 
of human reasoning. The former gives a central place to it, whereas 
the latter places it after the revealed sources. Melchert prefers to label 
the latter as a “semi-rationalist” party “who took up the tools of 
kal¥m in defence of traditionalist doctrines.”1 This “rationalist” 
approach to u|‰l al-fiqh gained momentum despite al-Sh¥fi¢Ï’s 
reluctance to imbue his work with contemporaneous kal¥mÏ ideas. 
According to George Makdisi (d. 2002), al-Sh¥fi¢Ï wrote al-Ris¥lah 
to defend Islamic traditionalism against the then current rationalist 
movement.2 Mu¢tazilÏ rationalists, who were quite active, played a 
leading and pioneering role in developing theories of legal 
methodology right from the outset. In addition to the significant 
contributions of Mu¢tazilÏ writers of the fourth/tenth and the 
fifth/eleventh centuries, new investigation shows that Mu¢tazilÏ 
authors of the third/ninth century wrote treatises designed in an 
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orderly fashion to cover topics of the discipline later known as u|‰l 
al-fiqh. Here, we will deal chronologically with the legal works of 
some prominent Mu¢tazilÏ and Ash¢arÏ theologians.  
 
¢Amr‰ ibn Ba^r al-J¥^i· 
The renowned Arab theologian, prose writer, and prolific author on 
adab Ab‰ ¢Uthm¥n ¢Amr‰ ibn Ba^r al-J¥^i· (d. 255/869) contributed, 
among other things, to the field of Islamic legal methodology. Born 
and raised in Basrah (Iraq), a center of Mu¢taziliÏ productivity, he 
travelled to Baghdad to join the House of Wisdom (D¥r al-¤ikmah) 
founded by Caliph al-Ma’m‰n (d. 833) to attract scholars specialized 
in both the religious and natural sciences. He reportedly wrote about 
200 treatises on a variety of subjects, approximately thirty of which 
have been preserved in their entirety and another fifty only partially 
preserved. His extant works include Arabic grammar, lexicography, 
poetry, the study of animals, Islamic law and legal methodology, and 
other subjects. He refers to the non-extant latter work in his Kit¥b al-
¤ayaw¥n. 

Devin Stewart, in his painstaking search for the earliest works on 
u|‰l al-fiqh or references made to them, points to al-J¥^i·’s lost but 
much mentioned Kit¥b U|‰l al-Futy¥ wa al-A^k¥m as a manual on 
legal methodology.3 Before dealing with al-J¥^i·’s work, he quotes a 
passage from Ibn Sall¥m (a hadith master; d. 224/838) and sub-
sequently asserts that “the concept of a complete, finite, and ordered 
list of the roots of the law existed already in the early ninth century, 
perhaps even during al-Sh¥fi¢Ï’s days.”4 In this passage, Ibn Sall¥m 
enumerated the sources of legal norms (u|‰l al-a^k¥m) as “the Book, 
the Sunnah and what the leading jurists and righteous ancestors who 
have ruled on the basis of consensus and ijtihad.”5 Missing from the 
list is qiy¥s, the fourth category. Stewart writes: 

 
Al-J¥^i· himself describes the work in Kit¥b al-Hayaw¥n as follows: 

“Kit¥bÏ fÏ al-Qawl fÏ U|‰l al-Futy¥ wa al-A^k¥m” (My book discuss-

ing the principles of legal responsa and legal rulings).6 In an extant 
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letter, he presents the work as a gift to the Mu¢tazilÏ chief judge of 

Baghdad, A^mad ibn AbÏ D¥’‰d al-Iy¥dÏ (d. 240–854).
7 

 

After examining the attention garnered by al-J¥^i· among his 
various fellow scholars and their analysis, Stewart concluded that 
Kit¥b U|‰l al-Futy¥ “must have treated u|‰l al-fiqh, including, at the 
very least, sections on consensus, legal analogy, and ijtih¥d.”8 These 
are the same topics that al-Sh¥fi¢Ï had discussed in his al-Ris¥lah some 
thirty-five years earlier. The distinctive and original nature of his work 
prompted contemporary scholars such as Stewart to distinguish the 
work as “a complete, finite, and ordered list of the roots of the law,” 
which appeared to have been absent in al-Sh¥fi¢Ï’s al-Ris¥lah. Al-J¥^i· 
was a student of the Mu¢tazilÏ theologian Ibr¥hÏm al-Na··¥m (d. 
230/845), who had also dealt with some u|‰lÏ topics, among them 
qiy¥s and ijm¥¢, in his non-extant Kit¥b al-Nakt, supposedly to refute 
their validity.9 

 
Al-Q¥\Ï Al-B¥qill¥nÏ 
Ab‰ Bakr al-B¥qill¥nÏ (d. 403/1013) was a renowned and preeminent 
theorist of the Ash¢arÏ school of theology who subscribed to the 
M¥likÏ school of thought. A contemporary of al-Q¥\Ï ¢Abd al-Jabb¥r 
(d. 415/1024), he was born in Basrah but raised and educated in 
Baghdad, where he became a prominent judge and theologian. His 
knowledge of formal logic enabled him to debate on Islamic law and 
theology at the Buwayhid and Byzantine courts. In general, al-
B¥qill¥nÏ supported the Ash¢arÏ doctrine of the Qur’an’s uncreated- 
ness, inception, divine decree, and the possibility of seeing God.  

He made important contributions to the theory of language, 
signification, and the tension between a word or an utterance’s clarity 
and ambiguity (i.e., the hermeneutics of ambiguity). This is attested 
to by the fact that subsequent authors and biographers frequently 
referred to his work. The fourteenth-century biographer T¥j al-DÏn 
al-SubkÏ included al-B¥qill¥nÏ’s Kit¥b al-TaqrÏb wa al-Irsh¥d among 
the earliest works written on the Islamic legal methodology after al-
Sh¥fi¢Ï’s al-Ris¥lah and its commentaries.10 
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In writing his TaqrÏb, al-B¥qill¥nÏ appears fully aware of the 
definition and scope of u|‰l al-fiqh, which he defines as knowledge 
of both the sources and speculative indications through which legal 
rules are deduced.11 Nevertheless, he does not deal with the legal 
sources (adillah) first; rather, he defines ¢ilm (knowledge), ¢aql 
(intellect), dalÏl (indicant/signifier), and even the term definition (fÏ 
^add al-^add).12 He distinguishes two applications for ^add – logical 
and mechanical – which mark the beginning of transferring notions 
from formal logic into legal methodology. Al-B¥qill¥nÏ’s next chapter, 
“On the Essence of Human Action,” is totally theological in character. 
In a subchapter devoted to the human perception of good and evil, 
he refutes the idea that the human mind has the capacity to distinguish 
good from evil.13  

After these introductory remarks, al-B¥qill¥nÏ begins to set forth 
his eight topics under the rubric of his legal methodology:14 (1) The 
divine address or oration (khi~¥b) as reflected in the Qur’an and 
Sunnah of the Prophet. Here, he emphasizes the semantic and 
grammatical aspects of the revealed message;15 (2) The Prophet’s 
practices as evidence to determine revealed laws; (3) The tradition-
reports of the Prophet and their gradation; (4) The solitary or 
single-transmitter traditions and conditions they have to fulfill before 
they can be invoked as evidence; (5) The ijm¥¢ of the community; (6) 
Qiy¥s; (7) The qualifications to attain the rank of a bona fide mufti 
whose juridical opinions can be followed by others; and (8) Prohibited 
and permissible actions (al-^a·r wa al-ib¥^ah).16 

The above outline shows that his conception of u|‰l al-fiqh 
coincides with the hierarchical arrangement of the four-source theory 
of the law plus elements borrowed from logic, grammar, and 
theology. He ends by enumerating the requirements one has to fulfill 
in order to qualify as a jurist who can deduce rules by interrogating 
the sources. Al-B¥qill¥nÏ’s last topic, “On the Restriction of Human 
Action,” is evidently designed to limit the discretion of a human 
being’s inherent independent capacity, in accordance with his Ash¢arÏ 
worldview. His legal methodology has essentially adopted the 
following sequence: deliberation on the sources’ authority, ways of 
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interpretation, and limits of human ijtihad as an auxiliary to the 
revealed rules. 

 
Al-Q¥\Ï ¢Abd al-Jabb¥r 
A stark contrast to al-Q¥dÏ al-B¥qill¥nÏ is provided by the renowned 
Mu¢tazilÏ (formerly Ash¢arÏ) theologian Q¥\Ï ¢Abd al-Jabb¥r al-
Hamad¥nÏ (d. 415/1024), famously known as Q¥\Ï al-Qu\¥t (judge 
of the judges [chief magistrate]), who promoted a theological 
orientation to legal methodology. Representing Busrah’s school of 
thought, he was born in Hamad¥n (Iran) and educated first in Busrah 
and then in Baghdad. The most notable student of al-J¥^i·, who he 
frequently quotes, this Sh¥fi¢Ï jurist argued that believing in the 
disjuncture between God’s eternal speech and the Qur’an’s created 
words, as the Ash¢arÏs did, would make God’s will humanly 
unknowable. According to him, this would violate the Mu¢tazilÏ 
principle that His speech must always provide perfect clarity so that 
His will could be understood correctly.  

In 367/978, the powerful governor and vizier ß¥^ib ibn ¢Abb¥d, a 
staunch supporter of Mu¢tazilÏ theology, invited him to Rayy (part of 
present-day Tehran) and appointed him chief magistrate. He wrote 
several books on Mu¢tazilÏ theology and Islamic legal hermeneutics, 
including a separate work on Islamic legal methodology, Al-Nih¥yah 
fÏ U|‰l al-Fiqh, that has not come down to us.17 However, in his 
magnum opus the al-MughnÏ, which is a systematic work on theology, 
he deals with subject matters found in legal methodology under the 
rubric of shar¢Ïyy¥t (legal matters) to which we now turn. Governed 
by the Mu¢tazilÏ understanding of justice, this human faculty attempts 
to fathom the inherent merit or demerit of an act as well as the divine 
intent. 

In this book, whose opening chapters have been lost, al-Q¥\Ï ¢Abd 
al-Jabb¥r provides a theologically oriented legal methodology in both 
the selection of topics and justification for his arguments to demon-
strate theological consistency. He dedicates several headings to set 
conditions for the divine discourse (khi~¥b) in accordance with his 
view on the fundamental role of reason and immediate access to His 
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knowledge.18 In his account, the divine commands and prohibitions 
indicate actions that are innately good or evil and therefore 
independent of God’s command. As such, revelation’s role is to show 
their moral status rather than provide a prescription.19 More 
importantly, he situates justice as the overarching principle behind the 
u|‰lÏ maxims of generals/particulars (¢¥mm/kh¥||).20 In addition, he 
adds categories such as “permissible actions” (ib¥^ah) to refer to acts 
that are to be regarded as permissible in principle unless there is 
explicit evidence to the contrary. This indicates his highly sophisti-
cated Mu¢tazilÏ position, in which the faculty of human reason is 
assigned an inherent capacity to appraise the merit or demerit of 
actions prior to receiving revelation on the issues. Other jurists, among 
them the ¤anafÏ judge Ab‰ Zayd Dab‰sÏ (d. 430/1038)21 and the 
M¥likÏ thinker Ab‰ Is^¥q al-Sh¥~ibÏ (d. 790/1388), later corroborated 
the thread of this argument.22 These are, however, questions in the 
domain of legal philosophy with which u|‰lÏ scholars were not usually 
concerned.  

Regardless of his theological stance, al-Q¥\Ï ¢Abd al-Jabb¥r’s 
method of formatting the discipline’s relevant contents is in line with 
the schema derived from al-Sh¥fi¢Ï’s discussion of the issue. That is to 
say, after dealing with the Qur’an and Sunnah, which he terms 
sam¢iyy¥t or nubuww¥t (revealed guidances), he turns his attention 
to determining the qualifications, at least in his perspective, for a valid 
ijm¥¢, qiy¥s, and ijtihad. In addition to divine guidance, he boldly 
incorporated human reason’s vital role in setting both reason-based 
topics for legal methodology and in structuring the revealed guidance. 
No wonder that the fierce Ash¢arÏ reaction did not allow the survival 
of a framework that juxtaposed reason with revelation. From another 
perspective, this can connote the culmination of an affinity not only 
between Islamic theology and legal methodology, but also between 
revealed law and human reason.  

Vishanoff makes an astute observation in this regard: 
 

For the <¥hiriyyah, literalism stemmed from their refusal to look 

beneath the surface of language, whereas for ¢Abd al-Jabb¥r, literalism 
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and minimalism stemmed from his opposite stance that the meaning 

of God’s speech is determined by the just motives that lie behind it. 

But despite their very different starting points, the outcome was 

similar: both hermeneutical theories tended to deny the ambiguity of 

language, and therefore did not provide the flexibility necessary for 

al-Sh¥fi¢Ï’s project of negotiating relationships between texts and 

laws.23 
 

Ab‰ Man|‰r ¢Abd al-Q¥hir al-Baghd¥dÏ 
Ab‰ Man|‰r ¢Abd al-Q¥hir al-Baghd¥dÏ (d. 429/1037) was a Sh¥fi¢Ï 
jurist and Ash¢arÏ theologian who contributed to Islamic legal method-
ology as well as to jurisprudence. Born in Baghdad, he later moved 
to Nishapur (in Khorasan) with his father and continued his studies 
there. After the Seljuk invasion, he moved to Isfarain (northern 
Khorasan) and attended Ab‰ Is^¥q’s lectures. Upon the latter’s death, 
he assumed the Chair of Sh¥fi¢Ï fiqh at the Mosque of ¢AqÏl. He is 
credited with training a number of eminent students and leading 
scholars, among them al-JuwaynÏ and al-Ghaz¥lÏ (see below), who 
attained prominence and helped foster a new trend of moderate 
Ash¢arism in Khorasan. The list of al-Baghd¥dÏ’s works includes 
twenty-four treatises on theology, law, jurisprudence, heresiography, 
history, mathematics, and other disciplines. However, three of his 
extant books seem to be very important and much referred to by 
experts: U|‰l al-DÏn, Al-Milal wa al-Ni^al, and Al-Farq bayn al-Firaq. 
The titles of his other works point to several methodological (u|‰lÏ) 
writings, such as Al-Ta^|Ïl fÏ U|‰l al-Fiqh; however, since none of 
them are extant, we content ourselves with examining his famous U|‰l 
al-DÏn.  

Al-Baghd¥dÏ summarizes the fundamentals of Islamic thought in 
fifteen principles, each of which he sub-divided into fifteen cases or 
theoretical-jurisprudential issues (mas¥’il). He allocated the first 
principle to a general exposition of truths and, specifically, to human 
knowledge of them. His first question, therefore, is about the 
definition of knowledge (^add al-¢ilm), which he defines according to 
the Ash¢arÏ conception of time as “a quality by which a living human 
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becomes knowledgeable” (¢alÏm); nevertheless, he quotes the Mu¢tazilÏ 
and other views.24 He then classifies knowledge as follows: First, 
eternal knowledge of God versus human and animal knowledge. The 
latter is sub-divided into acquired (iktis¥bÏ) and necessary (\ar‰rÏ) 
knowledge. Necessary knowledge is that knowledge over which one 
has no control and which one can obtain without reasoning, because 
it is either obvious or sensible (^issÏ). Among the knowledge acquired 
by the five senses, knowledge received by narration (sam¢Ï) is believed 
to be the most important in a religious system. From this point, the 
author moves on to an evaluation of tradition-reports (khabar).  

Al-Baghd¥dÏ divides tradition-reports into three types: (1) muta-
w¥tir (a successively reported tradition through multiple independent 
transmissions) that conveys necessarily reliable knowledge due to the 
impossibility of complicity among its narrators; (2) solitary (¥^¥d) 
traditions that are single-transmitter and, of course, not on par with 
mutaw¥tir. However, they are acceptable for practice, provided that 
their chain of transmission is strong, for their validity is akin to  
the testimony of witnesses known to be just; and (3) mutawassi~ 
(medium), which al-Baghd¥dÏ considers comparable to mutaw¥tir in 
its validity and in terms of conveying knowledge.25 He then presents 
another classification of knowledge that may be relevant although not 
juridically valid: (1) things that can be understood by reason either 
through analogy or reflection (e.g., the world’s creation, the Creator’s 
eternity, and humanity’s obligation toward its Creator); (2) what can 
be understood by experiences and habits (e.g., medicine and crafts); 
(3) what is known by religious law-giving (e.g., how to perform the 
prayers); and (4) what is known by some people through inspiration 
(ilh¥m) (e.g., the talent and taste of poetry and music).26 

Concerning the law’s sources, al-Baghd¥dÏ, following al-Sh¥fi¢Ï and 
other precursor jurists, holds these to be the Qur’an, the Sunnah, 
consensus, and qiy¥s. He adds that the Qur’an verses may be subject 
to the rules pertaining to the general or the particular, the absolute or 
the conditional, the abrogated and the ambiguous. He elaborates on 
the linguistics of the Qur’an and the Sunnah in Chapter 9,27 where he 
also stipulates that ijm¥¢ refers to the consensus of the people of each 
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period on a juridical matter supported by the Prophetic tradition that 
the Muslim community will never agree on an error.28 In Chapter 8 
he deals with the miracle of the Qur’an, which he believes lies in its 
inherent eloquence and the revelation of mysteries related to past and 
future events. He refutes some Mu¢tazilÏ views, such as those advo-
cated by Ibr¥hÏm al-Na··¥m (d. 230/845), who excluded the Qur’an’s 
eloquence from this list. Al-Baghd¥dÏ stresses the inimitability of the 
Qur’anic verses’ ordering, not just the meaning, saying that it sur-
passes the poetic and lyric writings of the experts.29  

He bases the leadership of the community (im¥mah), the last topic 
of his work, on the position adopted by Ab‰ al-¤asan al-Ash¢arÏ 
(d.324/936): im¥mah is a necessary law of the Shari¢ah. He quotes 
Shi¢i and Mu¢tazilÏ views in support of this idea, but disagrees with 
the latter’s position that it is necessary due to God’s grace (lu~f). 
Instead, he bases its authority on the Companions’ practice. As for its 
legitimacy, he draws an analogy with examples from both Islam’s 
private and public laws, such as iq¥mat al-^ud‰d (implementation of 
the penal laws). In contrast to the Twelver Shi¢a view that the Twelfth 
Imam in inaccessible and is in the phase of prolonged occultation, he 
emphasizes that the Im¥m must be apparent and accessible. In terms 
of this person’s qualifications, al-Baghd¥dÏ emphasizes his just nature 
and belonging to the QurayshÏ tribe; however, he excludes the 
attribute of infallibility on the grounds that this belongs only to the 
prophets.30 The most important question of the theory of im¥mah 
concerns its mode of establishment. Al-Baghd¥dÏ, like most Sunni 
authors, believes that the community’s elite members must choose 
(ikhtiy¥r) a qualified person. In the case of necessity, however, he 
permits the choice of a less learned and qualified (maf\‰l) person.31  

As such, al-Baghd¥dÏ strengthened and solidified Ash¢arÏ thought, 
which caused many Muslim scholars to help establish the Ni·¥miyyah 
schools in Baghdad and Nishapur in 1065, almost three decades after 
his demise. These schools are considered the first Islamic institutes of 
higher learning that specifically promoted a well-balanced and 
systematic Ash¢arÏ thought to confront the Mu¢tazilÏ and even 
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philosophical trends. We will see below how al-Baghd¥dÏ’s views on 
the authority of legal sources and jurisprudence were elaborated and 
expanded upon by scholars such as al-JuwaynÏ and al-Ghaz¥lÏ, 
through whom Ash¢arÏ thought survived in the Sunni world. We can 
observe that some Ash¢arÏ theological positions still retain their 
influence in varying forms even today.  

 
Ab‰ al-¤usayn al-Ba|rÏ 
In many ways, the work of al-Q¥\Ï ¢Abd al-Jabb¥r was continued by 
his student Ab‰ al-¤usayn al-Ba|rÏ (d.436/1044), who set a standard 
for composing legal methodology in the early period of Islamic 
history. A native Basran as well as a ¤anafÏ who followed a Mu¢tazilÏ 
creed, he studied Islamic law and theology as well as medicine in 
Baghdad and then traveled to Rayy and became one of al-Q¥\Ï ¢Abd 
al-Jabb¥r’s pupil. Although a staunch defender of Mu¢tazilÏ thought, 
he nevertheless challenged some of his teacher’s ideas on legal theory 
and jurisprudence and “aligned himself in his later work with the 
hermeneutic of al-KarkhÏ and al-Ja||¥|.”32 The close relation between 
Mu¢tazilism and ¤anafism and their influence on each other 
continued for most of the fourth/tenth and fifth/eleventh centuries. 
His work Al-Mu¢tamad is regarded as the earliest well-balanced 
structure of legal methodology based on both revealed and rational 
sources, which makes him a scripturalist and a rationalist. His work 
spread far beyond Mu¢tazilÏ circles, particularly among the Sh¥fi¢Ïs 
and HanbalÏs of Baghdad, the Twelver ShÏ’Ï scholar SadÏd al-DÏn al-
R¥zÏ (sixth/twelfth century), and the ZaydÏs of Yemen.33 As will be 
shown in the following outline, the Mu¢tazilÏ-influenced al-Ba|rÏ 
allocated a separate section to human reason.34 

 
The Structure of al-Ba|rÏ’s Legal Methodology 

 
Al-Ba|rÏ defines u|‰l al-fiqh as the method of knowing the legal norms 
(a^k¥m) and outlines what he considered to be the topics of its 
methodology and how they should be arranged. He devotes an 
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introduction to the legal language and the difference between “real” 
(^aqÏqah) and “metaphorical” (maj¥z). 

i. Commands, Prohibitions, and Their Semantic Rules 

This includes chapters on (i) the legal text’s general and particu-
lar expressions, (ii) its ambiguous and explicit expressions, and (iii) 
the rules of abrogation. Here al-Ba|rÏ adds a chapter entitled “acts” 
(af¢¥l), which deals mainly with the human ability to recognize 
good and evil (al-^usn wa al-qub^) with the help of reason prior 
to revelation.  

ii. Other Sources of Legal Knowledge 

Comprising chapters on: (i) consensus, (ii) the traditions, and (iii) 
juridical analogy and ijtihad. Al-Ba|rÏ gives no title to this part, 
for it is understood that he is dealing with non-scriptural sources 
of legal knowledge after the Qur’an. 

iii.The Permissibility of Using Human Reason and Its Limits  

Under the title of “al-ha·r wa al-ib¥^ah,” al-Ba|rÏ allocates a 
chapter on several topics in an attempt to explain how human 
reasoning may arrive at legal knowledge.  

iv. The Mufti-Commoners’ Relations 

Al-Ba|rÏ devoted his last chapter to rules concerning the 
qualifications of the mufti or mujtahid and the procedure for 
issuing a fatwa. The purpose of these postulates is to qualify and 
limit the scope of independent reasoning.35 

 
The above outline shows the influence of theological concepts, 

such as people’s capacity to evaluate an act’s moral status prior to 
revelation and the permissibility of using human reason while 
respecting its limits (al-^a·r wa al-ib¥^ah). In al-Ba|rÏ’s approach, 
Islamic legal methodology begins with the semantic interpretation of 
scripture and tradition, continues with the categorization of other 
sources, and ends with the qualification of a mujtahid and the scope 
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of his authority to engage in independent reasoning in the absence of 
a revealed text. From this viewpoint, we may say that his methodology 
is founded on the capacity of the person’s rational faculty to under-
stand and interpret the scriptural and traditional sources. This scheme 
can, in essence, be found in al-Sh¥fi¢Ï’s sketch. And yet al-Ba|rÏ’s work 
lacks al-Sh¥fi¢Ï’s defensive argument for the Qur’an’s authority, and 
especially for that of the Sunnah, because by his time all schools had 
fully recognized their legal weight.  

Comparing al-Ba|rÏ’s methodology with al-Sh¥fi¢Ï’s sketch, we may 
draw the following key differences that distances al-Sh¥fi¢Ï from most 
of the post-al-Ba|rÏ u|‰l al-fiqh works: (1) The hierarchy of legal 
sources is de-emphasized, as it now appears to be fully entrenched 
within the structure of jurisprudence; (2) The authority of the Qur’an 
and Sunnah is incorporated into the topics of “commands and 
prohibitions,” for they have been established as the principal sources 
of legal knowledge; (3) The texts’ semantic interpretation expands 
due to its extended scope. In other words, a new identity was being 
conceived based upon the words of the established texts whose 
authority originally stemmed from the Qur’an and Sunnah; (4) Legal 
reasoning’s scope is wider than qiy¥s and ijtihad. The human capacity 
to distinguish good and evil without the aid of revelation and the 
sphere of allowable actions (ib¥^ah) are now added to them; and (5) 
The method of expressing ideas differs from that of al-Sh¥fi¢Ï. Al-Ba|rÏ 
delivered his ideas via statements, whereas al-Sh¥fi¢Ï’s style is mainly 
based on narrations. This is due both to the 225-year gap between 
them and the changed style of Arabic prose writing – transmitting 
words on the authority of others (riw¥yah) to express ideas declined 
in value after the third/ninth century. 

Although the assimilation of rational theology with legal method-
ology did not change the latter’s character, it did provide new and 
expanded grounds to legal methodology. Classical Muslim authors 
considered the extent of the new grounds as a natural development 
within legal knowledge, for not only did it embrace a shared 
epistemological approach between theology and law, but it was also 
inspired by a common conviction that God’s law, like Himself, is 
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imbued with an eternal truth that must be explored through an 
identical approach. This is why the relation of these two disciplines is 
characterized as a fusion of law and theology. Makdisi considers u|‰l 
al-fiqh as eminently receptive to two rationalist instruments of 
methodology: logic and dialect.36 Comparing the work of al-Ba|rÏ 
with that of ¢Abd al-Jabb¥r, we see that this interaction was formal-
ized in the work of al-Ba|rÏ. In Chapter 5, when dealing with the 
trajectory of theorizing a legal methodology, we will see how it was 
confirmed as a shared epistemological approach in the works of Ibn 
¤azm, al-JuwaynÏ, al-Ghaz¥lÏ, and subsequent authors.  

It is noteworthy that al-Ba|rÏ shows no interest in using terms 
borrowed from formal logic to define legal terms, a trend that had 
started with Ab‰ Bakr al-B¥qill¥nÏ and was developed further by Ibn 
¤azm and al-Ghaz¥lÏ. Nevertheless, the solid structure of his work, 
delivered in clear statements, demonstrates his methodic conceptions 
of the materials. 
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THE ¤ANAF¬ school’s decision to incorporate new and changing 
social realities into its methodology brought forth a new approach to 
Islamic legal methodology during the fourth/tenth century. This 
occurred in Baghdad, which hosted a certain number of ¤anafÏ 
scholars, especially the three contemporaneous shaykhs Ab‰ Zayd 
¢Ubaydull¥h al-Dabb‰sÏ (d. 430/1038), Ab‰ Bakr Mu^ammad ibn 
A^mad al-SarakhsÏ (d. 490/1096), and Fakhr al-Isl¥m ¢AlÏ ibn 
Mu^ammad al-BazdawÏ (d. 482/1089). The latter figure’s legal pedi-
gree can be traced to Ab‰ al-¤asan al-KarkhÏ (d. 340/951) and Ab‰ 
Bakr al-Ja||¥| (d. 370/981). These scholars shifted the emphasis 
from theoretical discussions on the sources’ authority to practical 
solutions for dealing with the continued arising of new contingen-
cies. Their goal here was to make the law’s application more consis-
tent by adding more legal maxims (qaw¥¢id al-fiqh, see below) to 
theories about its authority. Thus Mohammad Hashim Kamali con-
siders this approach as deductive and “pragmatic in the sense that 
theory is formulated in light of its application to relevant issues.”1 

The available sources reveal that the city’s ¤anafÏ scholars bene-
fited from both the ¤anafÏ and Sh¥fi¢Ï works of that period. For 
example, they had access to the works of past ¤anafÏ masters (e.g., 
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Ab‰ Y‰suf and Shayb¥nÏ) and to al-Sh¥fi¢Ï’s al-Ris¥lah, which was 
reintroduced by the Sh¥fi¢Ï jurist Ibn Surayj (d. 306/918). Among 
these ¤anafÏ scholars were Ab‰ >¥hir al-Dabb¥s (d. first quarter of 
fourth/tenth century), Ab‰ al-¤asan al-KarkhÏ (d. 340/951), A^mad 
ibn Mu^ammad al-Sh¥shÏ (d. 344/955; he infused a number of legal 
principles into their methodology), and others.2 This gave birth to 
the related discipline of qaw¥¢id al-fiqh, which, in practice, affected 
the development of Islamic methodology. These principles are essen-
tially a host of generalizations derived from important legal rulings 
of positive law, such as the principle of “no harm inflicted or recip-
rocated” (l¥ \arar wa l¥ \ir¥r). This led some authors to conclude 
that ¤anafi methodology focused on topics and discussions of posi-
tive law.3 We will examine the school’s early structure of legal 
methodology in the work of al-Ja||¥|.  

 
Al-R¥zÏ al-Ja||¥| 
An almost-contemporary of al-B¥qill¥nÏ, Ab‰ Bakr A^mad ibn ¢AlÏ 
al-R¥zÏ (d. 370/981), better known as al-Ja||¥|, produced the earliest 
extant text on u|‰l al-fiqh (more than 140 years after al-Sh¥fi¢Ï’s 
death) and the non-extant book attributed to his colleague A^mad 
al-Sh¥shÏ.4 Both were students of Ab‰ al-¤asan al-KarkhÏ. Al-Ja||¥| 
was an Ash¢ari theologian who had adopted some Mu¢tazilÏ views as 
well as refuted sorcery and the idea that humans would be able to see 
God with their eyes (i.e., the “beatific vision”). Politically he adheres 
to the emerging tendency among the ¢ulam¥’ of disassociating them-
selves from the government, for he declined the Caliph’s offer to 
assume the position of Baghdad’s chief justice (q¥\Ï al-qu\¥t). This 
tendency died out later on, for the ¢ulam¥’ gradually became closely 
attached to the Caliph. He wrote commentaries on the works of 
early ¤anafÏ grand masters such as al-Shayb¥nÏ and Ab‰ Y‰suf.  

Al-Ja||¥|’ work on u|‰l al-fiqh lacks any introductory remarks on 
the law’s sources, for their authority and categorization seems to 
have been taken for granted by then. However, his way of expressing 
ideas resembled that of Sh¥fi¢Ï, for it is imbued with debates and 
quotations from authoritative predecessors. He frequently applies 
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the stated principles to examples from positive law (or establishes a 
rule on their basis). In these cases, his account resembles that of 
qaw¥’id al-fiqh or simply ¤anafÏ jurisprudence. Nevertheless, the 
bulk of his work contains topics of legal methodology. Unlike al-
Ba|rÏ, al-Ja||¥| provides no orderly sequence for the contents of his 
u|‰l al-fiqh. He opens the subject with the revealed texts’ semantics 
and closes it by discussing the human exertion needed to interpret 
them. The influence of Arabic grammar is visible in his semantics, as 
he dedicates a chapter to the various roles and meanings of words 
such as “w¥w” in Arabic.5 

Al-Ja||¥|’ account on legal analogy appears more detailed and 
well argued. He often equates qiy¥s with ijtihad, as was common in 
the earliest Sunni and Shi¢i jurisprudential works, and defends both 
according to evidence found in the Companions’ practice.6 The rea-
son for this lies not only in the ¤anafÏs’ agreement with the wider 
scope of qiy¥s, but rather in al-Ja||¥|’ elaboration of the ratio legis 
(¢illah), which is so refined in his analysis. We know that al-Sh¥fi¢Ï, 
when writing about qiy¥s, used ma¢n¥ and similar words, as opposed 
to ¢illah, for “the efficacious cause.” Nabil Shehaby, a contemporary 
author, tried to draw parallels between al-Ja||¥|’ presentation of 
rational and literal proofs and those of Stoic logic.7 In his view, there 
is a resemblance between ¢illah and the Stoic category of “quality,” 
if not the “common quality” of Diogenes of Babylon (d. 140/150 
BCE).8 Al-Ja||¥|’ account of ¢illah, however, shows no influence from 
any of the logical works, although he does include ¢aql among the 
proofs to legitimize qiy¥s in general.9 Shehaby’s account of Stoic and 
Babylonian precedents points to the fact that “the efficacious cause,” 
as well as “generals” and “particulars,” were commonly understood 
by ancient communities. However, their ways of articulation and 
application were independent from each other, as al-Sh¥fi¢Ï and al-
Ja||¥|’ articulations of ¢illah and ¢¥mm/kh¥|| show that they are 
unique to them. Joep Lameer conjectures that Muslim theologians 
may have borrowed the concept of ¢illah from Aristotle (d. 332 BCE) 
as early as the second quarter of the third/ninth century or were at 
least inspired by his usage of the term. It was then appropriated by 
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Muslim jurists from Muslim theologians. He supports his latter spec-
ulation in this way: “Judging from the fact that the jurists’ under-
standing of the ¢illa in terms of such a concept is wrong, the theolo-
gians’ conceptual understanding of the ¢illa, on the other hand, cor-
rect, I conclude that the jurists must have borrowed this concept 
from the theologians and not the other way round.”10 

The works of al-Ja||¥| exhibited great sophistication and can be 
situated between rationalism and traditionalism with ample evidence 
of Mu¢tazilÏ influence. He included a chapter on the permissibility of 
using human reason and its limits (al-^a·r wa al-ib¥^ah) in which he 
analyzed the moral status of people’s actions before the onset of rev-
elation,11 which inevitably led him to accept reason’s role in the 
absence of religious prescription. In addition to this chapter, al-
Ja||¥| leans upon reason throughout his work, particularly in his 
assertions of legal analogy (ithb¥t al-qiy¥s), explanations of its ratio 
legis (¢illah), and assessments of the validity of solitary reports.12 
(Later ¤anafÏ works deemphasize the intellect’s role.) However, his 
u|‰lÏ rational approach does not cause him to be regarded as a 
Mu¢tazilÏ thinker, as al-Ba|rÏ seemed to be. Although Mu’tazilÏ biog-
raphers labelled him “Mu’tazilÏ,” this claim has been contested of 
late. Perhaps the most accurate way of depicting him may be as 
someone situated “between the rationalist and traditionalist tenden-
cies in Islamic intellectual thought.”13 However, no definitive con-
clusions can be drawn because his kal¥m work is no longer extant. 
His reliance on ¢aql appears to be within the limits of Islamic ortho-
doxy. At the same time, he was also actively involved in the hadith 
discourse.  
 
 

An Outline of al-Ja||¥|’ Legal Methodology 
 
Al-Ja||¥| defines u|‰l al-fiqh as a method to expound the Qur’an’s 
meanings and their rational and textual indicants (adillah). He opens 
his discourse by discussing the semantics of words (alf¥·) [of the 
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revealed sources], continues with juridical analogy and juristic pref-
erence (isti^s¥n), and ends with the qualifications of a mujtahid: 

 
1. Legal language: In this context, the manifestation of real or 

metaphorical meanings, its general and particularistic traits, 
exceptions, the meaning of ambiguous terms, and conjectures are 
discussed.14 

2. The divine address (khi~¥b): Here, his primary focus is the texts’ 
expressed or implied, real or metaphorical, intricate or unequivo-
cal meanings. 

3. The clear statement of divine norms (bay¥n): Under this title he 
discusses, among other things, the varieties of divine commands 
and prohibitions and their possible abrogation. 

4. The transmission of the traditions (akhb¥r), their discrepancies, 
the evaluation of solitary reports: their contents, transmitters, and 
acceptance of mursal reports. 

5. Consensus: Its contextuality and qualification. Here, he deliber-
ates on the widely accepted disagreement within an ijm¥¢ and sup-
ports the minority view on its validity.15 

6. Juridical analogy, ijtihad, and juristic preference (isti^s¥n): their 
justification and varieties, and how to expound and qualify ¢illah 
in qiy¥s.  

7. The qualifications of a mujtahid and the necessity of following 
their opinions, since they come up with sound opinions even in 
the case of a discrepancy.16 

 
Ab‰ Zayd al-Dabb‰sÏ 
Both Ab‰ Zayd ¢Ubaydull¥h al-Dabb‰sÏ (d. 430/1038) and Ab‰ Bakr 
Mu^ammad ibn A^mad al-SarakhsÏ (d. 490/1096) are greatly 
indebted to al-Ja||¥|, for they relied heavily upon his work when 
composing their own. As a matter of fact, some parts of their book 
are copied verbatim from his work. Al-Dabb‰sÏ, who lived about 
half a century after al-Ja||¥|, spent the majority of his life in 
Transoxiana and adopted a similar legal methodology. However, he 
gave more weight to the context of revelation, the evidentiary value 
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or probative force (^ujjiyyah) of the sources and reason, and argued 
that a jurist’s interpretive activity remains only an approximation 
because the exact divine injunction would be almost impossible to 
unveil. Thus, a jurist is rewarded for his efforts regardless of the out-
come being correct or not.17 

Born in Dabus (near Bukh¥r¥), he became the city’s chief judge. 
Among the first ¤anafÏ authors to write on the comparative laws of 
Islam explaining juristic disagreements (¢ilm al-khil¥f), he also indi-
cated his concern about the sources’ validity by writing a work on 
u|‰l al-fiqh: TaqwÏm al-Adillah. He first divides the legal proofs’ 
authority into revealed and rational (al-shar¢iyyah/al-¢aqliyyah) and 
then each of them into m‰jibah (lit. affirmative) and mujawwizah 
(lit. permitted). The former obligates definitive knowledge (qa~¢) 
where no dissent is permitted, whereas the latter allows for disagree-
ment and differing views.18 

According to al-Dabb‰sÏ, the law’s revealed indicants include the 
Qur’an, the traditions of the Prophet, consensus, and qiy¥s.19 His 
account on rational proofs (al-^ujaj al-¢aqliyyah) contain topics con-
cerned with legal norms, including mub¥^¥t (permissible acts whose 
commission or omission is equally legal) and mu^arram¥t al-¢aql 
(forbidden by the dictates of reason). By ¢aql, here al-Dabb‰sÏ means 
the customary judgments or practices of his time.20 His exact 
methodological topics are found in his argumentations on the 
revealed indicants’ authority. Nevertheless, he includes in his work a 
number of ethico-mystical topics such as ilh¥m (inspiration) and the 
“state of the human heart before acquiring knowledge,” which point 
to his gnostic inclination.21 

Al-Dabb‰sÏ’s accounts of the relationship between reason and 
revelation points to his Mu¢tazilÏ inclination, something that he 
appears hesitant to acknowledge. One of his most Mu¢tazilÏ type 
assertion is:  

 
It is understood that the permittedness of having things beyond the 

need is an established principle by an apparent but not conclusive 

indication of reason (bi dalÏl al-¢aql ·¥hiran l¥ qa~¢an); but it is still a 
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ground on which one is obliged to act unless revelation makes it clear 

that the truth is the opposite of it, which is also a possibility of rea-

son. Thus the revelational indication becomes like an indication that 

specifies [the general verdict of] reason. It has the same status as the 

particular that comes after the general where the latter remains oper-

ative outside the specified area.22 
 

 Ahmed meticulously studied the texts written by al-Dabb‰sÏ and 
al-SarakhsÏ, ¤anafÏ jurists who lived close to each other and relied 
upon the same intellectual heritage and yet reached very different 
conclusions on how to apply the law.  

A case in point is the scope of reason in deriving legal rulings. 
Ahmed argues that the subtle differences in how they define terms 
may appear immaterial at first sight but that, in actuality, such dif-
ferences do have significant ramifications.23 
 
Fakhr al-Isl¥m al-BazdawÏ 
Fakhr al-Isl¥m ¢AlÏ ibn Mu^ammad al-BazdawÏ (d. 482/1089), 
another principal ¤anafÏ author from Bukh¥r¥, also pursues this 
course of pragmatic elaboration of legal methodology. He wrote 
many treatises on Islamic jurisprudence and Qur’anic exegesis; how-
ever, later ¤anafÏ writers mainly cite his treatise on Islamic legal 
methodology. Al-BazdawÏ did not define legal methodology, but 
rather identified it as knowledge of [general] principles (u|‰l) in con-
trast to knowledge of the applied law (fur‰¢). His approach to legal 
methodology begins with an elaboration of the law’s sources, in 
which he includes the Qur’an, the Sunnah, and consensus. He 
upholds qiy¥s only if it is inferred from the aforesaid sources.24 In 
dealing with the Qur’an’s semantics, al-BazdawÏ offers a new divi-
sion of the topics according to either their order of expression (na·m 
al-¢ib¥rah) or their meaning (ma¢n¥). The first category is concerned 
with the linguistic aspects of legal words, which include topics of 
general (¢¥mm) and its particularization (kh¥||), homonym 
(mushtarak), and construed (mu’awwal). The second category, 
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which is concerned with the expression (bay¥n) of legal norms, is 
divided into explicit (·¥hir), clear injunction (na||), explained 
(mufassar) and solid (mu^kam), and their counterparts. The third 
category, the mode of applying (isti¢m¥l) legal terms, comprises 
metaphor (maj¥z), allusion (kin¥yah), and their matching parts (i.e. 
“real and explicit”). The fourth category involves ways of under-
standing the text’s purpose and meaning by [rational] endeavor and 
consists of reasoning (istidl¥l) over the content of texts and their 
meanings by allusion (ish¥rah), indication (dal¥lah), or requirement 
(iqti\¥’).25 

At the end of this section, al-BazdawÏ adds a grammatical one to 
the aforesaid semantics and then turns his attention to strict and con-
cessionary laws of dispensation (al-¢azÏmah wa al-rukh|ah). He first 
divides the former into farÏ\ah (made obligatory by the text), second 
is w¥jib (obligatory), third is the Sunnah, and fourth is nafl (super-
erogatory). The concessionary law is divided into (1) real (^aqÏqÏ), 
such as undertaking illegal actions (e.g., damaging someone’s prop-
erty with force and coercion) and (2) metaphorical (maj¥zÏ) such as 
shortening one’s prayer while traveling. Al-BazdawÏ concludes this 
semantic part by analyzing the divergent meanings of legal words, 
for he is one of the precursor jurists who recognized that some legal 
commands or prohibitions might implicate a contrasted legal mean-
ing. For instance, Qur’an 2:228, “and it is not lawful for women to 
conceal what God has created in their wombs,” implies that women 
should tell [their husbands] when they are menstruating.26 

The second part of al-BazdawÏ’s work centers on the traditions of 
the Prophet. Here, he deals with the varieties of traditions, their 
transmitters, and cases of conflict in the tradition-reports. At the end 
of this part, he briefly discusses two theological questions of scrip-
tures that came through earlier prophets and the emulation of the 
Companions’ practices. Thereafter, he addresses abrogation and 
alteration (tabdÏl), which are applicable to both the Qur’an and the 
Sunnah. Following the hierarchical arrangement of the law’s sources, 
al-BazdawÏ then deals with consensus, its justification and condi-
tions, and the causes that would warrant its usage. He categorically 
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endorses ijm¥¢ and its necessity, although he sets some conditions for 
its realization.27 

Al-BazdawÏ’s last topic of legal methodology is qiy¥s, in which he 
includes isti^s¥n, the position of a mujtahid in patching up legal 
norms and resolving questions of conflict in laws. In the book’s clos-
ing stages, al-BazdawÏ deals with questions that belong either to sub-
stantive law (fiqh) or to the “principles of law” (qaw¥¢id al-fiqh). 
Among them, the role of ¢aql in determining a legal norm is quite 
noticeable. Al-BazdawÏ sets forth the question in its theological for-
mulation, but soon turns it into a juridical question of eligibility 
(ahliyyah) to discern legal rulings.28 
 
Shams al-¢Ulam¥ al-SarakhsÏ 
Ab‰ Bakr Mu^ammad ibn A^mad al-SarakhsÏ (d. 490/1096) was 
educated in Bukh¥r¥ and taught in Sarakhs (in contemporary Iran), 
where he was imprisoned from 466/1074 until about 480/1088, 
most likely because he criticized the city’s ruler for allowing his offi-
cers to marry slave girls before their waiting period (¢iddah) ended. 
One of the last early ¤anafÏ scholars, he is one of the most celebrated 
¤anafÏ jurists who elaborated on Islamic legal methodology’s ability 
to respond to social change and the harmony between theory (u|‰l) 
and practice (fur‰¢). Besides his book on Islamic legal theory, he 
authored the widely cited jurisprudential work Al-Mabs‰~, one of 
the most comprehensive ¤anafÏ legal texts. It also provides an exten-
sive commentary on al-Shayb¥nÏ’s Kit¥b al-Siy¥r,29 known as the 
first extant work on Islam’s laws of international relations and war 
and peace.  

In his u|‰lÏ book, al-SarakhsÏ preserves and sometimes enhances 
the close connection between substantive law (fiqh) and method-
ology, but lessens the theological side in favor of a more linguistic 
elaboration. He does not define the methodology at hand, but rather 
opens his work by emphasizing the importance of both fiqh and its 
methodology and then turns immediately to the topics of commands 
and prohibitions with a linguistic approach.30 After dealing with the 
semantics of legal texts, he focuses on the authority of the law’s 
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sources (i.e., the Qur’an, the Sunnah, ijm¥¢ and qiy¥s). He deals with 
most of the topics that fall under u|‰l al-fiqh by presenting an elab-
orate treatment of the law’s sources, and frequently supports his 
arguments with examples from substantive law and historical prece-
dents. He devotes two chapters to the “conflict of laws” (al-
mu¢¥ra\ah bayn al-nu|‰|) and subtitles them “abrogation.”  

Al-SarakhsÏ’s presentation of qiy¥s is quite comprehensive, as he 
includes in it a number of related topics such as isti^s¥n (preference 
in general), mu¢¥ra\ah (conflict of laws), tarjÏ^ (preference in cases 
of conflict of laws), and isti|^¥b (presumption of continuity).31 His 
treatment of qiy¥s apparently embraces most rational argumenta-
tions that are not directly based on the revealed texts. In this connec-
tion, his discernment of qiy¥s borders on ijtihad, just as al-Sh¥fi¢Ï 
expressed in his al-Ris¥lah. Thus it is hardly surprising that his work 
contains no chapter on ijtihad, whereas he allots a large introduction 
to vehemently defend qiy¥s according to the Companions’ practices.32 

Al-SarakhsÏ’s articulation of isti|^¥b al-^¥l (the presumption of 
continuity) is interesting and displays his pragmatic approach to 
legal theory. Including it under the heading of “argumentations 
without a proof” or a legal indicant (i^tij¥j bil¥ dalÏl), he divides it 
into (1) The presumption of continuity in the assured absence of any 
contrary evidence to indicate a change in the situation. He accepts 
this kind of isti|^¥b based on Qur’an 6:145, which states that eating 
meat is not prohibited, save for exceptional items like dead meat and 
pork. He argues that after a legal norm’s applicability has been 
established, its continuity needs no proof;33 (2) The presumption of 
continuity based on a fact against the contrary, which is based on 
speculation and ijtihad. This isti|^¥b, SarakhsÏ believes, can be used 
to examine an excuse or defend a recognized right, but not to estab-
lish a new claim, because it is always exposed to the opponent’s 
counterargument; (3) The presumption of a state’s continuity before 
searching for contrary evidence. According to him, this is a case of 
ignorance (jahl) and is unacceptable, except from a person who was 
unable to search. For instance, if a dhimmÏ who is unaware of 
Islam’s obligatory worship rituals embraces Islam, he must compen-
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sate (qa\¥) for that which he missed. This rule does not apply to a 
^arbÏ (warlike non-Muslim) who embraces Islam and no expiation is 
required, because he was not in a position to be able to search; and 
(4) The presumption of continuity cannot be used to establish a legal 
norm (^ukm), since it matches neither the form nor the meaning of 
isti|^¥b. In the case of a missing person (mafq‰d), the continuity of 
his life can be presumed and will be invoked as evidence in establish-
ing his existing rights, but not in establishing a new right for him.34 

Al-SarakhsÏ’s last part in u|‰l is concerned with the varieties of 
legal norms and their causes, conditions, and signs that are not 
directly related to his legal methodology. Most topics in this part 
belong to substantive law (fiqh), legal maxims, or ethical principles.35 

Al-SarakhsÏ’s practical approach toward jurisprudence often pre-
vents him from incorporating theological considerations into his 
methodology. Nevertheless, Wael Hallaq sees theological implica-
tions in his considering the principle of limitation of the ratio legis 
(al-takh|Ï| fÏ al-¢illah) invalid. This rejection, however, was motivated 
by his opposition to the Mu¢tazili assumption that “humans have an 
ability to act prior to their action.”36 His work on substantive law in 
Al-Mabs‰~ shows a high degree of maturity and sophistication. He 
often presents law as emerging from tradition-reports. Except for 
semantics, he seldom applies his methodology to extrapolating rules. 
The tradition-reports remain his key source to elicit law, and ra’y 
plays a very circumscribed role because, according to him, jurists are 
too far removed from the pristine community to be able to articulate 
Islamic injunctions on their own.37 In the case of limits of interpre-
tation, he refutes the Mu¢tazilÏ view that “Every mujtahid is correct 
(mu|Ïb) for having made the effort to discover reality,” even if he 
comes out with an invalid response, because it is his effort that is 
commendable, and in this sense he is “correct.”38
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THE LOCUS of authority in Shi¢i Islam resides in the Prophet and, 
by extension, the Twelve Infallible Imams, who are viewed as the 
legatees and inheritors of his prophetic charisma and knowledge. The 
leadership vacuum caused by the Twelfth Imam’s Greater Occulta-
tion, which began in 329/941 and remains ongoing, has made him 
inaccessible to his followers. The ¢ulam¥’, basing themselves upon 
rational and traditional evidence, gradually filled this absence by 
claiming to be his indirect deputies until his return. Prior to this event, 
the Imams had played a dominant role in guiding the community as 
the authoritative interpreters of the divine will and the sole arbiters 
in settling disputes. They would remind their disciples that it is 
abominable and evil to utter statements on any matter without first 
having heard it from the divine guide: “am¥ inna hu sharr ¢alaykum 
an taq‰l‰ bi-shay’ m¥ lam tasma¢‰ hu minn¥.”1 As such, a number of 
hadith reports condemn and denounce the use of ijtihad, ra’y, and 
qiy¥s because access to the Imam brought forth an epistemology that 
resulted in certainty (yaqÏn) as opposed to probability (·ann). 
However, the Imams encouraged their followers to sharpen their 
rational argumentation skills in order to deduce legal rulings derived 
from Islam’s general rules and principles. They might have adopted 
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this approach because the Umayyad and Abbasid rulers kept them 
under close supervision and often under the threat of persecution, 
imprisonment, or extended periods of arrest. Naturally, such a hostile 
environment diminished direct contact between the Imams and their 
followers. In addition, followers who lived in distant lands had no 
access to them and thus could not seek a ruling or obtain clarification. 

This process of transferring some of this charismatic authority and 
its ramifications are captured by Liyakat Takim: “In the process of 
divesting their authority to their close disciples, the imams were 
routinizing their charismatic domination and diffusing their charisma 
into a nascent, symbiotic structure, one that was dominated by the 
rijal.”2 This interim leadership made the transition to the Lesser 
Occultation (874–941), during which the Twelfth Imam’s agents 
(safÏr) served as the interlocutors between himself and the people, 
easier and less traumatic. The subsequent vacuum created by the 
Greater Occultation resulted in another leadership crisis, one that 
ultimately led to the concept of general agency (al-niy¥bah al-¢¥mmah) 
and the rise of mujtahids.  

The Imams encouraged and commanded their companions, 
primarily for pragmatic reasons, to engage in independent reflection 
based on textual sources in order to derive rulings on positive law and 
then formulate inferences firmly grounded in the universal principles 
laid out by them. Imams Ja¢far al-ß¥diq and ¢AlÏ al-Ri\¥ are reported 
to have said: “It is for us to set out foundational rules and principles 
(u|‰l), and it is for you [the learned] to derive the specific legal rulings 
for actual cases (tafrÏ¢ or tafarru¢).”3  

Hossein Modarressi challenges the general view that Shi¢i law 
remained undeveloped and unsophisticated while the infallible Imams 
were accessible: 

 
It is generally believed that Shi¢i law was undeveloped in this 

period which began with the Prophet and ended in 260/874. This 

is based on the assumption that since the Imams were present and 

accessible, there was no great urge to develop the practices of 
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independent judgment and that law was limited to the trans-

mission of traditions. This idea is not correct.”4 
 

In any event, it is safe to assume that the Shi¢i legal tradition did 
not emerge in a vacuum and, as such, was influenced by its extensive 
interaction with Sunni jurisprudence, from which it adopted and then 
modified many features to fit its doctrinal worldview. According to 
Devin Stewart, “Shiite law and legal methodology started out quite 
different from Sunni law, but gradually conformed more and more to 
the Sunni system.”5 Among the examples he cites are the initial 
rejection but ultimate adoption of ijtihad, ijm¥¢, and qiy¥s. The 
following statement has been ascribed to Ayatollah Hosein Boroujerdi 
(d.1961): “Shi’Ï legal tradition is a commentary on Sunni legal 
tradition”6 but not, of course, in the sense of a blind and slavish 
adoption or servile imitation that ignores its own unique features in 
order to make whatever is imported harmonious and compatible. 

The Shi¢i contribution to u|‰l al-fiqh actually began in earnest 
during the first half of the fifth/eleventh century, due to the efforts of 
three prominent figures of the Buyid period: Shaykh MufÏd (d. 
413/1022) and his disciples SharÏf Murta\¥ (d. 436/1044) and Shaykh 
al->¥’ifah al->‰sÏ (d. 460/1067). The latter wrote three distinct 
treatises on u|‰l al-fiqh. Some contemporary authors trace Shi¢i u|‰lÏ 
works to non-extant treatises of the early Im¥mÏs, such as Hish¥m ibn 
al-¤akam (d. c. 190/805) and Y‰nus ibn ¢Abd al-Ra^m¥n (d. 
208/823).7 Since Murta\¥ and >‰sÏ, who would have had easy access 
to this genre of works, do not refer to them in their works as they did 
to those of their Sunni and Mu¢tazilÏ predecessors, we content our-
selves with what we have at hand. 

 
Al-Shaykh al-MufÏd  
Mu^ammad ibn Nu¢m¥n al-Shaykh al-MufÏd (d. 413/1022), a 
contemporary of al-Q¥\Ï ¢Abd al-Jabb¥r, is considered the foremost 
Shi¢i master to have applied rational u|‰lÏ arguments in rewriting the 
school’s jurisprudence in his principle juridical work: al-Muqni¢ah. 
He is the first scholar to move beyond the textual sources and open 
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the door for adopting Mu¢tazilÏ methods and doctrines into 
mainstream Im¥mÏ thought at a time when the Shi¢i intellectual 
community dominated the traditionist school and severely censured 
the introduction of reason and rational methodologies.8 Al-MufÏd’s 
very brief treatise on legal methodology was quoted and preserved by 
his pupil al-Kar¥jikÏ (d. 440/1048). Of course the Shi¢i community 
had been acquainted with legal methodology before al-MufÏd, as some 
earlier Shi¢i jurists9 had used it; however, only in al-MufÏd’s work was 
it presented as a doctrinal basis for Im¥mÏ thought.  

In this treatise, al-MufÏd includes the Imams’ narrations among 
the sources of legal knowledge, along with the Qur’an and the 
Sunnah, and then explains its authority at great length in Shi¢i kal¥m. 
He introduces three methods (~uruq) of arriving at legal knowledge: 
(1) reason (¢aql), the way to understand the authority (^ujjiyyah) of 
the Qur’an and the traditions; (2) language (lis¥n), the way to realize 
the meanings of expressions; and (3) tradition-reports (akhb¥r), the 
way to indicate the exact text of the Qur’an and Sunnah as well as 
the Imams’ sayings.10 Within the second context, he briefly deals with 
the divine commands and prohibitions as well as their semantics. ¢Aql 
does not constitute a special faculty here; rather, al-MufÏd uses it to 
mean “common sense” wherever needed. He also uses the sources of 
legal knowledge to negate the validity of qiy¥s and accepts ijm¥¢ only 
if it includes the Imam’s approval.11 

In his al-Fa|l, al-MufÏd proposes that the intellect’s (¢aql) judgment 
be applied where “there is no revealed text exactly applicable to the 
case.”12 It seems that his emphasis on reason and the validity of the 
intellect’s judgment helped later Shi¢i authors develop the idea of con-
sidering ¢aql as the fourth source of Shi¢i law, as we shall see below.  

 
Al-SharÏf al-Murta\¥ 
¢AlÏ ibn al-¤usayn, more popularly known as al-SharÏf al-Murta\¥ or 
Alam al-Hud¥ (d. 436/1044), studied under al-MufÏd and ¢Abd al-
Jabb¥r and approaches u|‰l al-fiqh mostly in its literal context. In the 
introduction of his al-DharÏ¢ah, he defines the topic of legal method-
ology as divine addresses (khi~¥b), the application and appreciation 
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of which constitute the core of u|‰l al-fiqh.13 He first makes some 
introductory remarks on the semantics of the words and the 
definitions of the faculties needed for acquiring religious knowledge 
(i.e., ¢ilm, na·ar, and ·ann), which seems similar to al-Ba|rÏ’s remarks 
in his introduction.14 Al-Murta\¥ then deliberates on the “commands 
and prohibitions,” their generality and particularization, and how 
they can be considered as abrogated. Second, he deals with the 
evaluation of the traditions (akhb¥r).  

Al-Murta\¥’s unconventional position toward the traditions leads 
him to negate the validity of solitary reports (¥^¥d). He generally 
divides traditions into two categories: those that convey knowledge 
(¢ilm) and those that do not. The second category is considered void 
by definition, for conjecture does not convey certainty.15 Al-Murta\¥’s 
other topics include consensus, juristic analogy, and ijtihad, all of 
which, according to him, contribute very little to legal knowledge. 
Finally, he treats the human discernment of good and evil without the 
aid of revelation, permissible actions (ib¥^ah), and the principle of 
presumed continuity (isti|^¥b) with caution and even skepticism. Al-
DharÏ¢ah contains a large number of theological and polemical 
chapters, despite the fact that the author’s intention was to excise the 
legal methodology of theological issues.16  

It is noteworthy that al-Murta\¥ preserved and advanced the rise 
of moderate rational Shi¢ism started by al-MufÏd by further expanding 
reason’s scope and making it the starting point for discovering 
knowledge of God. As such, he positioned himself closer to the Basran 
Mu¢tazilis.17 In contrast, al-MufÏd’s stands were closer to those of the 
Baghdadi Mu¢tazilis when it came to reason’s role vis à-vis revelation. 

By accepting the office of judge and naqÏb (supervisor of the 
descendants of the Prophet’s family) offered by the Sunni Caliph of 
the time and writing a treatise on the legality of working for the 
government, al-Murta\¥ inaugurated a new peak in Sunni-Shi¢i 
rapprochement, one that has rarely been surpassed in Shi¢i history. 
Also, his fellow jurist Sall¥r b. ¢Abd al-¢AzÏz al-DaylamÏ (d. 436/1044) 
reportedly wrote a book entitled al-TaqrÏb fÏ U|‰l al-Fiqh, which has 
been lost. 
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Al-Shaykh al->‰sÏ  
As a student of al-Murta\¥, “Shaykh al->¥’ifah” Mu^ammad ibn al-
¤asan al->‰sÏ shares many views with him, including the role of 
reason. However, he presents a more balanced and practical account 
of legal methodology than does his master by “modify[ing] the 
radically rationalist and pragmatic positions of al-Murta\¥,”18 which 
largely set the pattern for later Shi¢i u|‰l writers to follow. Al- 
Murta\¥, who lived during the climax of the moderate Shi¢i reaction 
to Im¥mÏ traditionism (Akhb¥riyyah), was skeptical about the influx 
of exaggerated traditions. Al->‰sÏ, on the other hand, initiated a new 
process that combined Im¥mÏ traditionism with rational U|‰lism, for 
his proposed synthesis adopted traditions from the exaggerated 
sources even though he maintained his firm U|‰lÏ position. Al->‰sÏ 
legitimized the solitary reports transmitted by Akhb¥rÏ reporters 
because he considered them reliable transmitters of traditions, despite 
their deviant beliefs.19 

In addition to adding two new collections to Shi¢i tradition 
sources,20 al->‰sÏ also validated solitary traditions with some 
qualifications in his legal methodology. Thus he is held to have 
introduced a new conformity between Shi¢i traditionism and u|‰lÏ 
reasoning, which later became Shi¢i Ithn¥ ¢®sharÏ orthodoxy. Apart 
from his meticulous presentation of Shi¢i law, al->‰sÏ wrote the first 
comparative intra-Muslim work, al-Khil¥f, and another detailed 
work, al-Mab|‰~, both of which contained the viewpoints of most 
Sunni and Shi¢i legal authors and were modelled upon Sunni works.21 
Here, Shi¢i legal theory benefitted greatly from the heritage of Sunni 
legal thought that, in many ways, predates Shi¢i legal thought by some 
250 years. After all, so long as the infallible Imam was present and 
considered the sole authority, there was no immediate need to 
formulate a structured and systematic legal theory.22 Likewise, the 
hadiths were not collected until the beginning of his Greater 
Occultation. Al->‰sÏ’s way of bringing together different views caused 
British historian and Islamic scholar Norman Calder (d. 1998) to call 
him the first Shi¢i author to establish an area for “doubt” and, 
consequently, “choice” that “may be interpreted as a desire to 
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incorporate as harmoniously as possible the divergent characters and 
views which had been gathered into the nascent Shi¢i tradition.”23 

As regards legal methodology, al->‰sÏ wrote al-¢Uddah fÏ U|‰l al-
Fiqh to explain the rational principles of Islamic jurisprudence. In it, 
he provides chapters on the principles of presumed continuity (isti|^¥b 
al-^¥l) and the human perception of good and evil (al-^a·r wa al-
ib¥^ah).24 The elaboration of these topics led to the recognition of 
reason as a source of legal knowledge in later Shi¢i u|‰lÏ works, 
beginning with Ibn IdrÏs al-¤illÏ (d. 598/1201).25 Al->‰sÏ nevertheless 
repudiates the legal effects of analogy and consensus, although he does 
allocate a chapter to each. Below, we outline his work to see how he 
treated methodological issues. 
 

 
Outline of Al->‰sÏ’s Legal Methodology 

 
Al->‰sÏ defines u|‰l-fiqh as the use of adillah, by which legal norms 
are generally discovered from the sources. Like Murta\¥, he makes 
the divine addresses (khi~¥b) the basis of legal knowledge. He divides 
his legal methodology into twelve chapters that, according to his 
categorization, can be further reduced to six.26  

 
1. Introductory remarks 

a) Semantic remarks on religious knowledge and its indicators. Al-
>‰sÏ’s traditional definition divides ¢ilm into necessary and 
acquired knowledge. Its indicators include reason (¢aql), reflection 
(na·ar), and contextual signs (im¥rah) in addition to the divine 
addresses.  
b) Theological remarks on human actions, God’s attributes,  and 
those of the Prophet and the Imams, for the sake of understanding 
their addresses.27 

2. Tradition-reports: Al->‰sÏ relies upon them as a way to indicate 
the khi~¥b, including topics on: 
a) The definition of khabar and how to acquire knowledge from 
it. 
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b) The division of khabar into ¥^¥d and mutaw¥tir. Here, he 
presents one of his best arguments to validate solitary reports with 
some conditions. 
c) The commands and prohibitions; their generality and partic- 
ularization, as well as their lucidity and ambiguity; and the rules 
of abrogation.28 

3. Practices of the Prophet: Al->‰sÏ dedicates a separate chapter to 
this topic. 

4. Consensus, analogy, and ijtihad as annexed methods: Al->‰sÏ 
devotes one chapter to each of these topics, although he attaches 
real legal value to them only if they include supporting words from 
the Imams.29 

5. Restricted and unrestricted actions (al-^a·r wa al-ib¥^ah): Here, 
al->‰sÏ presents an interesting account on the human perception 
of good and evil. 

6. Presumed continuity (isti|^¥b al-^¥l): Unlike al-Murta\¥, al->‰sÏ’s 
definition of isti|^¥b30 allows him to conjoin the present with the 
past. 

 
As mentioned above, al->‰sÏ validated the Im¥mÏs’ solitary 

traditions even though he could not ascertain the reliability of some 
tradition-reporters. He argued that “these reporters,” although 
ignorant in religious matters, were sincere in what they had heard 
from the Imams or their companions. Moreover, he firmly grounded 
his argument in Shi¢i precedent, namely, the practice of the righteous 
sect (¢amal al-~¥’ifah), an entirely new application of this particular 
notion. Al->‰sÏ admitted that most traditions were based on isolated 
reports, but argued that earlier generations of Shias, particularly the 
Imams’ contemporaries, had practiced them.31 

The most significant aspect of al->‰sÏ’s work is the opinionated 
language that he used to substantially raise the mufti’s legal authority 
in relation to that of the tradition-reports. Although al-MufÏd’s al-
Muqni¢ah had already started this approach to legal exposition, 
al->‰sÏ’s achievement surpasses all previous works and actually 
inaugurated a new era of Shi¢i legal writings. Expanding the law by 
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using a legal methodology (u|‰l al-fiqh) and including the author’s 
juridical opinion in the work constituted an implicit acceptance of 
ijtihad, although he does not use that particular term. Al->‰sÏ, 
therefore, was regarded as the one who devised a high level of sound 
ijtihad without being called mujtahid.32  

After his death Shi¢i jurisprudence stagnated for 150 years, a time 
when Sunni law underwent a period of great development.  

 
 

Shi¢i Legal Methodology Adopts Ijtihad 
 
A drastic change appeared in Shi¢i jurisprudence during the seventh/ 
thirteenth century: The adoption of ijtihad and parts of qiy¥s in u|‰l 
al-fiqh led to the rewriting of Shi¢i law on a wider doctrinal basis. This 
adjustment occurred after Sunni jurisprudents developed a theoretical 
approach to legal methodology (see below, chapter 5). Despite their 
total devotion to the Imams, the new round of Shi¢i U|‰lism (during 
the Mongol period) incorporated new rational elements into Shi¢i 
thought. The necessity of theoretical considerations led authors of the 
¤illah school to formally embrace ijtihad and incorporate more 
rational arguments into their jurisprudence.  
 
Al-Mu^aqqiq al-¤illÏ 
Al-Mu^aqqiq al-¤illÏ (d. 676/1277) was the first post-al->‰sÏ Ja¢farÏ 
author to write a somewhat different treatise on legal methodology. 
In his Ma¢¥rij al-U|‰l, he opens the discussion with a brief definition 
of key terms such as legal norms, knowledge, conjecture, evidence 
(dal¥lah), contextual signs (im¥rah), truth, and metaphor. Nowhere 
does he include syllogism, although he does use some of the 
terminology of logic.33 He then proceeds with the legal commands 
and prohibitions, their characteristics, as well as the role of the 
traditions and consensus in assessing legal norms. Al-Mu^aqqiq 
devotes seven chapters to the above topics, all of which Ibn al-¤¥jib 
had categorized as “revealed indicants.”  

His ninth chapter, which deals with ijtihad, is divided into two 
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sections: “The Truth of Ijtihad” and “Qiy¥s.” Unlike al->‰sÏ, al-
Mu^aqqiq plainly distinguishes ijtihad from qiy¥s and fully legitimizes 
the former and parts of the latter as derivatives of ijtihad. In the last 
chapter, under “Miscellaneous,” he brings forth several juridical 
principles, such as “the mufti and commoners” and the presumption 
of continuity. He legitimizes both of these on the grounds that 
following the opinions of a mufti who is also entitled to be called a 
mujtahid is the Hidden Imam’s indirect deputy and thus equated such 
a mufti’s ruling with “talking with the tongue of [God’s] law.”34 He 
also insisted on the presumption of continuity in the absence of any 
contrary indication.35 It is noteworthy that this presumed continuity 
is the most important rational maxim of the four juridical principles 
that later Shi¢i authors called “the practical principles” (al-u|‰l al-
¢amaliyyah). The other principles include the state of being discharged 
(bar¥’ah), the observance of prudence (i^~iy¥t), and legal option 
(takhyÏr). Interestingly, in the last section of his tenth chapter al- 
Mu^aqqiq either saw no need to observe i^~iy¥~ or else regarded it as 
a juridical principle.36 

In searching for and legitimizing ijtihad’s true meaning, for the first 
time in Shi¢i jurisprudence al-Mu^aqqiq redefines it as independent 
from qiy¥s. His argument here is primarily based on the above-
mentioned premise that “legal norms are often known from 
theoretical considerations, and not from the established texts” and 
that, in practice, Shi¢is also undertake ijtihad.37 He adds that qiy¥s is 
not identical with ijtihad, but rather a particular type of ijtihad. 
Second, he legitimizes the modfication of legal norms (a^k¥m) 
according to changing expediencies (ma|la^ah) as judged by a 
mujtahid.38 On qiy¥s, al-Mu^aqqiq challenges the standard Shi¢i view, 
previously presented by al-MufÏd, that analogy is void because there 
is no way to understand the ratio legis of legal norms. He therefore 
concludes that qiy¥s bears some resemblance to legal conjecture, 
which can be binding in the absence of a better proof.39  

Ijtihad accommodated a plurality of views on the basis that each 
qualified jurist exerts himself to the best of his ability by using 
different sources to derive a legal ruling that would remain a 
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considered opinion subject to error and revision. The transition from 
certainty to probability was deemed necessary in order to deal with 
new contingencies and societal changes that were not covered in the 
texts or had occurred during the Imam’s occultation. This prompted 
Shi¢i jurists from al-Mu^aqqiq onward to accept ijtihad with a clear-
cut epistemological distinction between certainty and probability. In 
other words, no amount of human exertion could ensure that 
certainty in such matters had been reached. The Akhb¥rÏs of the 
seventeenth century, with Mu^ammad AmÏn al-Astar¥b¥dÏ as their 
chief spokesman, sought to return to the earlier practice of rejecting 
ijtihad because, according to him, certainty could be attained based 
upon the available material. He argued that even though the Akhb¥rÏs 
were not exhaustive, ijtihad was illegitimate and personal judgment 
was unnecessary; besides, it could be a source of innovation. After a 
short period of success, however, the U|‰lÏs triumphed and solidified 
ijtihad’s role in addressing new issues and contingencies 

Concerning the adoption of ijtihad and the above-mentioned 
rational principles, Ayatollah Murtada Mutahhari (d. 1979) has 
suggested that the ¤illah scholars, under the influence of al-Ghazali’s 
redefinition of ijtihad and qiy¥s, had changed the course of equating 
ijtihad with qiy¥s, which ended up with their adopting the former and 
legitimating certain parts of the latter.40 Wilferd Madelung (b. 1930) 
offers another explanation for this change of view: 

 
…the traditional preoccupation of Im¥mÏ thought with the notion 

of certitude in the law led the Im¥mÏ scholars to view ijtih¥d not 

simply as a meritorious endeavor to discover the intent of the 

divine Lawgiver that may either succeed or fail, but rather as an 

effort to reach the highest degree of probability or the closest 

approximation to the objective truth possible in the absence of 

the infallible imam. This effort must constantly be renewed in the 

hope of coming still closer to objective truth and certainty. Ijtih¥d 

thus must remain an open process until the return of the im¥m 

who alone can offer perfect truth and certainty.41 
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Al-¢All¥mah al-¤illÏ  
The eminent authoritative scholar of Shi¢i theology and jurisprudence 
Ibn al-Mu~ahhar al-¤illÏ (d. 726/1327), usually known as al-¢All¥mah 
al-¤illÏ, advanced al-Mu^aqqiq’s way of structuring legal method-
ology, particularly his adoption of ijtihad and parts of qiy¥s. His four 
works on legal methodology are essentially in line with al-Mu^aqqiq’s 
u|‰l al-fiqh framework. In his TahdhÏb, al-¢All¥mah al-Hilli legiti-
mized two kinds of qiy¥s: (1) al-man|‰| al-¢illah, in which the ratio 
legis is designated in the Qur’an and/or the Sunnah, and (2) al-^ukm 
fÏ al-far¢ al-aqw¥, wherein the minor case has more applicability to 
the law than its premise.42 Al-¢All¥mah al-Hilli, as the late Ayatollah 
Mutahhari suggested, paid careful attention to the changing concept 
of ijtihad in Sunni law, as well as the exclusion of opinion (ra’y) and 
sometimes of qiy¥s from the sources of the Shari¢ah. As a result, he 
also modified their juridical position and formally incorporated ijtihad 
and parts of qiy¥s into the Shi¢i legal system.43 

In his Mab¥di’, ¢All¥mah al-Hilli summarizes his legal method-
ology in twelve short chapters. Like al-Mu^aqqiq, he does not concern 
himself with the hierarchy of sources and formatting the topics of u|‰l 
al-fiqh. Rather, he begins with linguistic questions, such as the 
appearance of “words” and the grammar,44 after which he turns his 
attention to legal norms with a theological approach. He validates the 
human perception of good and evil, as well as the original permissi-
bility of human acts (ib¥^at al-a|l), prior to receiving directives from 
the revelations.45 The chapter of “commands and prohibitions,” in 
which he properly demonstrated his methodological analysis, is 
followed by “the general and its particularization” and “lucid and 
ambiguous.”Al-¢All¥mah’s treatment of the Sunnah is imbued with a 
theological discussion of the necessity of following the Prophet’s 
example. He does not include the necessity of following the Im¥ms in 
this section.46  

Al-¢All¥mah’s account of consensus is descriptive and mainly in 
line with the Sunni understanding of ijm¥¢. He validates the consensus 
of the House of the Prophet, but does not elaborate on its feasibility 
as did later Im¥mÏ jurists (see below). His conception of ijm¥¢ appears 
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to be similar to that of the Sunnis, for he generally validates the 
community’s consensus without the qualifying statement that it would 
be considered valid – but only because the Imam’s endorsement of it 
is assumed.47 In the section on qiy¥s, al-¢All¥mah brings to fore the 
questionability of qiy¥s according to the Shi¢i point of view. However, 
he endorses any analogy that has had its ratio legis established in the 
text. His elaboration of varieties of qiy¥s, particularly the notion of 
suitability (mun¥sabah), reveal that he favored the practice of qiy¥s 
proper.48 Al-¢All¥mah undertakes an appreciative inquiry into ijtihad 
after a brief treatment of the problems concerning the “conflict of 
laws.” He defines mujtahid as one who possesses knowledge not only 
of jurisprudence, but also of formal logic.49 He upholds al->‰sÏ’s view 
that the regular ¢ulam¥’ should follow the opinion of the most learned 
mujtahid.50 

Both al-Mu^aqqiq and al-¢All¥mah were clearly impressed by al-
Ghazali and Ibn al-¤¥jib’s redefinition of ijtihad:51 “Utmost intellec- 
tual endeavor in search for the [most appropriate] legal rule” (istifr¥gh 
al-wus¢ li ~alab al-^ukm al-shar¢Ï). This necessitates rational (u|‰lÏ) 
theoretical considerations, but does not depend upon qiy¥s. Once the 
distinction between ijtihad and qiy¥s and ra’y became clear for the 
Shi¢is, they embraced the former to the extent that practicing it became 
one of the most salient characteristics of Shi¢i jurisprudence in the 
nineteenth century and thereafter.  

This trend toward reviving ijtihad was cemented by al-¢All¥mah, 
who established its epistemology and legitimacy in his u|‰l al-fiqh 
works by affirming a clear-cut epistemological division of knowledge 
between certainty (¢ilm qat¢Ï) and probability (·ann) in Shi¢i jurispru-
dence. The Shi’Ïs adopted these central Sunni u|‰l concepts. He also 
insisted upon the need for mujtahids. Accordingly, Im¥mÏ scholars 
from al-Mu^aqqiq al-¤illi onward gradually transitioned from the 
principle of certitude in deriving legal norms to probable opinion and 
formally embraced it during the fourteenth century by accepting al-
¢All¥mah al-¤illÏ’s ijtihad.52 

Al-¢All¥mah enhanced the mujtahid’s position by emphasizing the 
hierarchical structure of authority that ranked their opinions as “valid 
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conjecture” (·ann) that the community should follow during the 
Imam’s absence.53 The mujtahid’s authority arises from his ability to 
competently apply legal methodology to new cases in order to 
extricate new legal norms. From the vantage point of jurisprudential 
knowledge, he divided the Shi¢i community into mujtahids and 
everyone else; the latter were required to emulate (taqlÏd) the former’s 
rulings.54 Al-¢All¥mah’s emphasis on these scholars’ position moti-
vated some traditionist Shi¢i ¢ulam¥ (known as Akhb¥rÏs) to question 
the appropriateness of the u|‰l al-fiqh discipline itself, which bestowed 
such exclusive prerogatives upon them.  

 
 

The Rise of Akhb¥rism55 
 
Akhb¥rÏs, who rely exclusively on the Imams’ traditions to the 
exclusion of reason and rationality – as the sources of knowledge, 
authority, and law – usually do not pay much attention to legal 
methodology. The only exception in this regard is some semantics of 
the Qur’an and traditions. Traditionism/Scripturalism, also known as 
Akhb¥rism, had existed in the Shi¢i milieu since the second/eighth 
century but had no distinct doctrinal principle until the midst of the 
11th/17th century, when it reemerged as a reaction to the u|‰lÏ 
rationalism of the ¤illah school. The founder of neo-Akhb¥rism, 
Mull¥ Mu^ammad AmÏn al-Astar¥b¥dÏ (d. 1036/1626), was initially 
a student of u|‰lÏ methodology. He turned the hitherto unarticulated 
Akhb¥rism, which called for maintaining one’s reliance on the texts, 
into a juridical school by offering several doctrinal formulas for their 
legal approach. Among his formulas, the principle of “customary 
certainty” (al-yaqÏn al-¢¥dÏ) proposes that Shi¢is should content 
themselves with “the general certainty” (al-qat¢ al-ijm¥lÏ) conveyed to 
them by the contents of the Imams’ traditions.56 According to al-
Astar¥b¥dÏ, these traditions were compiled in the four major source 
books of Shi¢i traditions (i.e. al-K¥fÏ, al-FaqÏh, al-Istib|¥r, and 
TahdhÏb). He did not elaborate upon the extent or limits of these 
tradition-reports’ “general certainty,” but severely refuted the U|‰lÏs’ 
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reliance upon rational speculation, especially their use of such so-
called practical principles as a|l al-isti|^¥b (the presumption of 
continuity) and a|l al-bar¥’ah (original non-liability). In fact, he 
labeled them borrowings from Sunni methods of jurisprudence that, 
at best, produced only conjectural knowledge.57 Etan Kohlberg has a 
passage that illustrates the Akhb¥rÏs’ approach to legal methodology: 

 
The knowledge acquired in this way, while insufficient to lead to 

absolute certainty (yaqÏn w¥qi¢Ï) as to God’s intent, does establish 

with certainty that the religious law conforms to the transmitted 

utterances of the Imams. It is this ‘customary’ (¢¥dÏ) certainty 

which matters for religious practice, not the preponderant 

probability (·ann) which, according to the u|‰lÏs, is the closest 

one can get to knowing the meaning of the tradition.58 
 

The Akhb¥rÏ school dominated Shi¢i centers of Iran, Iraq, Lebanon, 
and Bahrain from the middle of the eleventh/seventeenth century until 
the end of the twelfth/eighteenth  century. The school allowed no 
scope for reason in matters of religion and rejected the laity’s 
emulation (taqlÏd) of a jurist. During this period, Mull¥ Mu^sin Fay\ 
K¥sh¥nÏ (d. 1091/1680), Shaykh al-¤urr al-¢®milÏ (d. 1104/1693), 
Mu^ammad B¥qir MajlisÏ (d. 1111/1699), and other Akhb¥rÏ-
oriented authors produced ethico-juridical works based on the Imams’ 
tradition-reports. The Akhb¥rÏs’ refusal to apply u|‰l methodology 
and accusing those who did so of imitating Aristotelian logic in legal 
inference does not mean that they rejected all of these instruments.59 
For instance, later Akhb¥rÏs practiced a|l al-isti|^¥b, one of the most 
popular u|‰lÏ principles, on the grounds that some tradition-reports 
supported the practice of isti|^¥b.60 The Akhb¥rÏ ascendancy was 
eclipsed by the U|‰lÏs’ triumphal return toward the end of the 
eighteenth century. 
 
Shaykh ¤asan al-¢®milÏ  
Despite Akhb¥rÏ criticism, Shi¢i U|‰lism continued to prevail after a 
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short setback. Ironically, one of the best treatises on Islamic legal 
methodology – it is still used as a textbook in Shi¢i seminaries – was 
written during the beginning of Akhb¥rÏ prevalence. Shaykh ¤asan 
al-¢®milÏ (d.1011/1602),61 an u|‰lÏ student with Akhb¥rÏ sympathies, 
wrote a concise and lucid legal methodology as a prelude to his 
intended comprehensive work on fiqh. In his brief introduction to 
legal methodology, he points to the necessity of making some 
preliminary remarks on “obligation” (taklÏf) and “argumentation” 
(istidl¥l), but does not actually deal with them.62 His main 
presentation on the subject begins with semantics, which includes 
commands and prohibitions of the legal norms; their generality and 
particularization; and their metaphoric, confined, ambiguous, or lucid 
meanings.63  

Hence al-¢®milÏ concerns himself with two sources of the law, 
namely, consensus and the traditions, followed by a discussion of 
abrogation. Although he does not give a title to the Qur’an as a source 
of the law, he obviously deals with its legal norms in the section on 
semantics. Despite allocating a chapter to ijm¥¢, however, al-¢®milÏ 
does not legitimize its use during the Imam’s absence due to his heavy 
reliance upon akhb¥r.64 He then brings to the fore qiy¥s and isti|^¥b 
as two other possible sources of the law, but nevertheless tends to 
discourage their application for validating legal norms in Shi¢i law 
even though he may attempt to justify the outcome of such arguments 
in some other way.65 His last topic concerns ijtihad, taqlÏd, and 
preference in the case of conflict – and in all of them he is inclined to 
reduce the mujtahid’s role.66 

Al-¢®milÏ’s way of arranging the contents of legal methodology 
seems to be patterned mainly on al-¢All¥mah’s Mab¥di’ al-U|‰l. 
Nevertheless, the lucidity of his expositions made his work a model 
for further elaboration among future generations of Shi¢i students.
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WE NOW turn to a new era during which Islamic legal methodology 
adopted certain concepts from Greek logic and set new legal princi-
ples as part of its intellectual ancestry. The Muslims’ incorporation 
of Aristotelian epistemological elements into u|‰l al-fiqh did not fun-
damentally change the latter’s structure, but rather equipped it with 
beneficial instruments and, at certain points, added to its methodol-
ogy’s theoretical scope. We already encountered the translation of 
Aristotelian Peri hermeneias by Ibn al-Muqaffa¢ in the second/eight 
century. During the following century, the translation of Aristotle’s 
Categories, Hermeneutica, Analytica Priora, and Posteriora were 
made available to Muslims mainly through the works of two 
Abbasid court physicians: ¤unayn ibn Is^¥q (d. 260/873) and his 
son Is^¥q ibn ¤unayn (d. 289/910).1 Renowned philosophers such 
as al-F¥r¥bÏ , Ibn SÏn¥, and Ibn Rushd elaborated upon these transla-
tions extensively. The former allocated a chapter to juridical analogy 
in his Kit¥b al-Qiy¥s al-ßaghÏr and tried to explain that “inferences 
employed in Islamic law can all be shown to comply with rules of 
Aristotelian assertoric syllogistics.”2 According to Joep Lameer:  
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… [S]ince Aristotle’s theory of the syllogism employs statement-mak-

ing (i.e. descriptive) sentences only, which are in the Prior Analytics 

called “proposition” (protasseis), it was imperative for al-F¥r¥bÏ, 

given the objective of his account, to expressly lay down the condi-

tion that any legal prescription that is to be part of legal deduction 

must be of that sort.3 
 

Unlike Lameer, K. Gyekye assumed a theological orientation in 
al-F¥r¥bÏ’s analogy and dismissed the idea that his work is a com-
mentary on Aristotle’s Analytics.4 According to Wael Hallaq: 
“F¥r¥bÏ places heavy emphasis on the necessity and importance of 
¢illah in all inferences. For a complete inference, he insists that an 
¢illah must accompany the judgment. This became the standard view 
of Sunnism.”5 

John Walbridge considers al-F¥r¥bÏ’s theory of virtuous religion 
as a system of beliefs and law expressed symbolically by a lawgiver 
who grasps rational truths intuitively. Al-F¥r¥bÏ, therefore, necessi-
tates allegorical interpretation by someone capable of philosophical 
understanding when the expressions of the scripture are not in literal 
accordance with philosophical truth.6 
 
Ibn ¤azm 
A new era of methodological developments was spurred in the 
fifth/eleventh century by the introduction of logical notions. Among 
the Muslim ¢ulam¥’, Ibn ¤azm (d. 456/1064) who upheld ZahirÏ  
theory (maintaining the literal meaning) was the forerunner of those 
who would later on bring some epistemological components, clearly 
from formal logic, into his methodology. He presented an unusual 
combination of theology, linguistics, and logic in his work on u|‰l 
al-fiqh, namely, al-I^k¥m.7 He begins his account with theories of 
knowledge: How are things known – by inspiration, through the 
guidance of an Imam, by a tradition (khabar) of the Prophet, by imi-
tation (taqlÏd), or by human reason. He favored reason because all 
channels, even “the traditions should be verified by reason.”8 He 
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adds that logical principles help us “to understand God’s intention 
as conveyed to us through His speech.”9 Ibn ¤azm then poses the 
question: Do the words (kal¥m) bestowed upon man emanate from 
God, or are they conventional?” He favored the former, although he 
acknowledged the role of people in promoting and polishing the lan-
guage after having received it. He then defines a certain number of 
technical terms,10 among them logical terms such as ^add (defini-
tion), rasm (description), and burh¥n (demonstration), thereby 
showing that he was one of the foremost jurists who began to incor-
porate logic into his legal methodology. 

After making other introductory remarks on theological ques-
tions, Ibn ¤azm turned his attention to methodological topics begin-
ning with [God’s] speech (bay¥n) and the Qur’an; however, he 
focused mainly on evaluating the traditions. In the third and fourth 
parts, he dealt with commands and prohibitions, the semantic rules 
of interpretation, and finished his discussion with the subject of con-
sensus. From the fifth to the eighth part, he concerned himself with 
aspects of individual reasoning, either accepting or refuting them. 
This included the presumption of continuity (isti|^¥b), the principle 
of precision (i^tiy¥~), imitation, the indicator of God’s addresses 
(dalÏl al-khi~¥b), juridical analogy and preferences, and, finally, ijti-
had. In the course of discussing these topics, Ibn ¤azm explores a 
number of maxims (qaw¥¢id al-fiqh).  
 
Im¥m al-¤aramayn al-JuwaynÏ 
This new phase of methodological development reaches its zenith in 
the works of al-JuwaynÏ and al-Ghaz¥lÏ, both of whom welcomed 
the inclusion of logic in legal methodology. Im¥m al-¤aramayn al-
JuwaynÏ (d. 478/1085), the Ash¢arÏ theologian, wrote four books on 
legal methodology. Of the four, it is in al-Burh¥n that he marshals 
the most relevant elements to epitomize the knowledge of his time. 
The influence of logic and epistemology is visible in his introduction, 
although he ultimately emphasized rational theology, Arabic gram-
mar and jurisprudence.11 His book is divided into seven parts, each 
one comprising several chapters. In the introduction, al-JuwaynÏ 
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defines the methodology of u|‰l as the science of proofs for legal 
norms (a^k¥m). He then deals with theological conceptions of good 
and evil actions, reviews the Mu¢tazilÏ theory of basing the evalua-
tion of “commands and prohibitions” on human perception of good 
and evil, and rejects the Ash¢arÏ thought of his teachers, especially 
that of Ab‰ Bakr al-B¥qill¥nÏ (d. 403/1013).12 

Al-JuwaynÏ presents an interesting account of “knowledge, its 
bases and indicators” in this work’s introduction. He gives the defi-
nitions of ¢ilm according to various theological schools and divides 
knowledge into ten categories, among which the knowledge of scrip-
ture and the traditions (sam¢Ïyy¥t) are ranked last.13 Concerning the 
basis of knowledge of religion, he ranks ¢aql (reason) first but con-
fines its role to the necessary understanding of fundamental religious 
premises. After these introductory remarks, al-JuwaynÏ devotes the 
first part of his book to the exposition (bay¥n) [of truth], its mean-
ing, hierarchy, and means of expression. In the same part he discusses 
commands and prohibitions, their semantic interpretations, the tra-
ditions of the Prophet, and the evaluation of hadith. The second part 
comprises consensus, variation, and qualifications. The third part is 
allotted to juristic analogy (qiy¥s), which al-JuwaynÏ considers as the 
groundwork of ijtihad and the foundation of ra’y. He therefore 
devotes ample attention to its applicability. He maintains that the 
Companions practiced analogy and, as such, it should be regarded as 
one of the sources, as opposed to merely a method of individual  
reasoning, of legal knowledge. 

Al-JuwaynÏ deals with individual reasoning (istidl¥l) in the fourth 
part. He barely allows any scope for it on the grounds that there is 
no precedent for it in Shari¢ah. He marshals Im¥m M¥lik’s idea of 
considering the public interest (isti|l¥^) and al-Sh¥fi¢Ï’s proposal for 
justifying the sound opinion that nearly corresponds to the text 
(isti|w¥b min qurb), but endorses them only if they have enough 
links to the established texts and precedents. Al-JuwaynÏ likewise 
implies his discomfort with the principle of the presumption of con-
tinuity (isti|^¥b).14 The fifth part is on juristic preferences, in which 
he finds precedents in the Companions’ practice.15 He considers 
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abrogation a “preference” by including it among the topics of juristic 
preferences. Part six is allocated to ijtihad, where he again tends to 
justify it on the basis of precaution. The last topic is fat¥w¥ (pl. of 
fatwa).  

To sum up, JuwaynÏ opens his discussion with an epistemological 
approach by defining ¢ilm and bay¥n; however, he embodies them in 
scripture and the traditions followed by consensus and analogy. 
Subsequently, he turns toward individual reasoning and juristic pref-
erences and concludes with the position of muftis and mujtahids.  
 
Ab‰ ¤¥mid al-Ghaz¥lÏ  
Ab‰ ¤¥mid Mu^ammad al-Ghaz¥lÏ (d. 505/1111) is the legal thinker 
who greatly advanced the theoretical dimension of u|‰l al-fiqh and 
gave a new structure to Islamic legal methodology. He wrote four 
books on the subject, three of which have reached us. In his first work 
al-Mankh‰l, he presents the methodological topics of Islamic 
jurisprudence on the same pattern established by al-JuwaynÏ, but gives 
greater prominence to epistemological and theological issues.16 His 
second book, Shif¥’, is dedicated to the analysis of varieties of qiy¥s 
and expressly excludes problems discussed in al-Mankh‰l.17 In his 
later work al-Musta|f¥, he sets out a new arrangement for the topics 
of legal methodology and delicately incorporates some of the 
epistemological parts of formal logic into his methodology. In the 
introduction, he states that he provided a new and wondrous (¢ajÏb) 
articulation of u|‰l al-fiqh in which he combined investigation with 
innovation.18 

It was al-Ghaz¥lÏ who provided new definitions for qiy¥s and ijti-
had by placing them in two theoretically separate spheres. He char-
acterized qiy¥s as part of “the method of inference” (kayfiyyat al-
iqtib¥s min ma¢q‰l al-alf¥·) and placed ijtihad in the category of 
“qualification of indicants of legal rules,”19 which is required in all 
spheres of legal inquiry. Unlike most of the preceding jurists, he did 
not include qiy¥s among the specific sources of law, for he consid-
ered it as nothing more than a method of inference that would prove 
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to be effective with newly arising similar cases. The following 
schematic summary reveals how he replaced the hierarchical classifi-
cation of the topics of u|‰l al-fiqh with a horizontal one. 
 
The Structure of al-Ghaz¥lÏ’s Legal Methodology 
Al-Ghaz¥lÏ begins by defining legal methodology as knowledge of 
the sources of legal norms and subsequently articulates the meaning 
of every term that appears in this definition, starting with knowl-
edge. This leads to an extensive epistemological introduction to 
determine criteria for man’s understanding. He restricts them to def-
inition (^add) and demonstration (burh¥n), which are applicable to 
all theoretical sciences.20 

 
1. The first quarter deals with legal norms and encompasses: 

a. The nature of legal norms, whether they are based on a  
    rational understanding of good and evil. 
b. Varieties of legal norms: obligatory, forbidden, permissible, etc. 
c. Constituent elements (ark¥n) of legal norms (i.e., God-human 

        relations).  
d. Causes that necessitate the application of a norm. He sets 

        forth the problems encountered in determining the validity of 
        actions (|i^^ah) and concessionary laws (rukh|ah).21 

 
2. The second quarter covers the sources of Islamic law, which 

include: 
a. The book of God (the Qur’an) followed by these issues: 

    i)  Facts and metaphors,  
    ii)  explicit and symbolic verses, and  
    iii)  abrogation.22 

b. The traditions of the Prophet, including discussions on:  
    i)  the validity of reports,  
    ii)  solitary reports (¥^¥d). 

c. Consensus, including:  
    i)  the proof for its being the source of law,  
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    ii)  its constituent parts, and  
    iii)  rules of consensus, including isti|^¥b.  

 
3. The third quarter deals with the method of setting rules based 

on the sources. Describing this as the discipline’s essential part, 
it begins with introductory remarks on semantics. This quarter 
is basically divided into three parts that encompass several 
chapters and sections. 
a. The expressed speech of God: 
    i) General and lucid words (mujmal wa mubayyan). 
    ii)  Apparent and divergent meanings (·¥hir wa mu’aw- 
       wal). 
    iii)  Commands and prohibitions, and their meanings 
        and application. 
    iv)  The generals and particulars on which he allots five  
        sections. 

b. The implied and alluded meanings, including the Prophet’s 
    actions. 
c. The method of deriving legal norms (a^k¥m) from the sources: 

    i)  On the validity of juridical analogy (qiy¥s). 
    ii)  Validating the cause (ratio legis). 
    iii)  On the analogy of resemblance (qiy¥s al-shabah). 
    iv)  The constituent parts of qiy¥s.23 

 

4. The fourth quarter is dedicated to the methodology’s end users 
and comprises three chapters: 
a. Ijtihad: Al-Ghaz¥lÏ presents one of the best definitions,  
    namely, the exertion of maximum mental energy to deduce  
    the law from the sources. 
b. Imitation and seeking the opinion of mujtahids. 
c. Juridical preferences (tarjÏ^).24 

 
As shown above, al-Ghaz¥lÏ’s division of legal methodology into 
four parts encompasses all topics that arise under u|‰l al-fiqh in 
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accordance with the pattern he set out in his famous book, I^y¥’: 1) 
legal norms (a^k¥m), 2) sources or indicators (adillah) of the legal 
norms, 3) the methodology of deriving these norms from the sources, 
and iv) the necessary qualifications of the one who deduces the law 
(i.e., the mujtahid). He likens this structure to a tree: Its fruits are the 
legal norms, its roots are the sources, its manner of bearing fruits is 
the legal methodology, and its end users are the mujtahids.25 

Al-Ghaz¥lÏ attempts to exhibit a coherent and strong relationship 
among the various topics of his methodology by frequently explain-
ing the logic behind his arrangement. On several points, as we saw 
in the above outline, he tended to engage in logical and theological 
issues but contented himself with brief introductory remarks only 
and referred readers to his other books for details. We know that due 
to epistemological connections, ¢ilm al-u|‰l thematically overlaps 
with both theology and logic. But these connections unwind due to 
the heavy reliance of u|‰l on scripture and traditions. Al-Ghaz¥lÏ 
alludes to this point at the beginning of al-Musta|f¥, where he praises 
human reason and likens it to a judge who may never be dismissed 
or replaced. Nevertheless, he adds that ¢aql is a witness (sh¥hid) for 
the Shari¢ah, a spectator that refines and accommodates.  

He then divides knowledge into three kinds: rational, religious, 
and the combination of these two, and considers the proper method-
ology to be one that combines both of them.26 He had already 
ranked the legal issues as “worldly science” in contrast to the spiri-
tual knowledge of the mystics.27 Thus, the aforesaid way of charac-
terizing Islamic law should be regarded as al-Ghaz¥lÏ’s later position 
on the matter. He proposes that knowledge is a “conceptual exis-
tence” and divides it into four stages: 1) substantial; 2) conceptual 
(dhihnÏ), which is called ¢ilm; 3) literal, which portrays human con-
cepts; and iv) written.28 He warns that ideas should not be explored 
through words alone because ideas occur in the mind first and words 
just follow them.29 

Apart from his introductory remarks on “knowledge” and “defi-
nition,” al-Ghaz¥lÏ’s point of departure in al-Musta|f¥ is the legal 
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norm (^ukm), after which he proceeds to deliberate on the sources 
and the method of understanding legal norms from them. This point 
of departure should have engaged him in matters of positive law; 
however, he turns the discussion toward either theology (such as 
“the determination of good and evil”) or to the general principles of 
jurisprudence. Beginning the discussion with legal norms gives his 
account a horizontal scope, one that differs from the hierarchical 
classification of the sources of legal knowledge as understood from 
al-Sh¥fi¢Ï’s al-Ris¥lah, whose template became deeply ingrained in 
later works. In the second quarter, concerning the sources, al-
Ghaz¥lÏ elaborates on the indicants (adillah) of the law: the Qur’an, 
the traditions and consensus. He reserves qiy¥s for the third quarter, 
which presents the method of acquiring legal norms. This does not 
necessarily imply that qiy¥s was excluded from the sources, but 
rather that he considered the role of human reasoning in the case of 
qiy¥s strong enough to transfer it to the third quarter. In a similar 
manner, he separates ijtihad from qiy¥s and delays the discussion on 
the former to the quarter dealing with the mujtahids, which had 
gained fame since the fourth/tenth century.  

Besides his innovative introduction, al-Ghaz¥lÏ’s accounts on 
qiy¥s and ijtihad contain seminal and groundbreaking elements. In 
the case of the former, he elaborates upon the question of 
mun¥sabah, the suitability of ratio legis to the case, in a way that 
provides more room for intellectual argument to supply rational 
causes for the practice of qiy¥s. If the efficacious cause (¢illah) has 
been fixed through the text or consensus, he considers it as 
mu’aththir (effective); otherwise, the underlying cause would be dis-
cerned by rational reasoning as suitable (mun¥sib) or compatible 
(mul¥’im). This distinction, according to the contemporary author 
Imran Nyazee, “lies in the way the law has acknowledged the attrib-
ute that serves as the ¢illah.”30 For instance, wine has the attribute of 
intoxication, which leads one to neglect religious duties. Because it 
has a similar effect, the prohibition of beer can rationally be placed 
in the same category, even though it was not specified in the Qur’an 
and the Prophet’s traditions.31 

ISLAMIC LEGAL METHODOLOGY

62

FINAL FOR PRINT Sept2023 Islamic Legal Methodology.qxp_Revised Papers  30/10/2023  16:14  Page 62



Al-Ghaz¥lÏ eventually links the practice of suitability to ma|la^ah 
for serving the law’s end goals. This is particularly relevant when a 
remote suitability overrules other textual or contextual signs due to 
the underlying ma|la^ah, based on the main objectives of the law 
(maq|‰d al-shar¢).32 It is noteworthy that he invokes ma|la^ah in an 
attempt to protect the law’s end goals (i.e., life, religion, intellect, 
property, and the family).33 The authority of this ma|la^ah is divided 
into three levels: \ar‰r¥t (lit. necessities), ^¥j¥t (lit. needs), and 
ta^sÏn¥t or tazyÏn¥t (lit. embellishments).34 It is striking that he 
allows only qiy¥s and suitability to serve as a yardstick when consid-
ering the ma|la^ah. He had already excluded isti|l¥^ (seeking 
ma|la^ah) from the adillah because of its wide and undefined appli-
cation.35 Other juridical formulas that he excludes from the adillah 
are isti^s¥n (juristic preference), the Companion’s words, and the 
status of acts before the Qur’an was revealed. This demonstrates that 
he readopted ma|la^ah within the context of qiy¥s because it con-
formed with the law’s end goals (maq¥|id), which, in his view, can 
be better devised by the principles of qiy¥s.  

On the issue of ijtihad and its corollary taqlÏd, al-Ghaz¥lÏ offers 
one of the best definitions. The lucidity of his expression in defining 
the former as one’s “utmost exertion to infer the law” and “follow-
ing the opinion of others without reasoning” for there was a tendency 
to embrace taqlÏd, as evidenced in the works of succeeding authors.36 
His exposition upon conflicting laws under tarjÏ^ also seems impres-
sive. To solve these conflicting laws, he briefly propounds a number 
of practical formulas like takhyÏr (lit. choice of law) and isti|^¥b 
(then presumption of continuity) and notes that they should all be 
governed under the rubric of ma|la^ah.37 These formulas were elab-
orated by later authors, as we will see in the succeeding chapters. 
 
Fakhr al-DÏn al-R¥zÏ  
Almost a century after al-Ghaz¥lÏ, the Sh¥fi¢Ï jurisprudent Fakhr al-
DÏn al-R¥zÏ (d. 606/1209) tried, among other things, to explain the 
logic of legal methodology and the sequences of its various subjects. 
In his famous book al-Ma^|‰l, he defines u|‰l al-fiqh as a compound 
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method by which legal norms are generally known and also discusses 
the method of reasoning and who is qualified to perform it.38 This 
definition reflects the complex and sophisticated nature of legal 
methodology at that time. In fact, the next problem that al-R¥zÏ 
takes up is epistemological, as he offers definitions of knowledge 
(¢ilm), speculation (·ann), and conception (na·ar) as the first neces-
sary steps to understanding key methodological notions such as legal 
proofs and contextual indicators (al-dalÏl wa al-im¥rah).39 

Yet, R¥zÏ’s introductory remarks seem condensed and rather brief 
when compared to those of Ghaz¥lÏ, JuwaynÏ, and Ibn ¤azm. By 
naming his chapter “Some introductory remarks required by the sci-
ence of legal methodology,” R¥zÏ alludes to his intention to remove 
the logical and theological accounts from u|‰l al-fiqh.40 Generally 
speaking, he prefers to see legal methodology in its “Islamized” or 
“unadulterated” fashion, rather than with a direct incorporation of 
elements of formal logic. His brief introduction gives enough insight 
into logical notions for the reader to understand legal methodology. 
Moreover, he often takes into consideration the theological basis 
while dealing with the relevant topics of legal methodology.  

Like al-Ghaz¥lÏ, al-R¥zÏ felt it necessary to deal with legal norms 
first, thereby preparing the ground for dividing actions into inherently 
good or evil. Legal norms, he says, concern one’s actions, which are 
subjects of the divine speech. Instead of looking variably at the divine 
address (khi~¥b), as the authors before al-Ghaz¥lÏ did, al-R¥zÏ focuses 
directly on characterizing the legal values to which God’s addresses 
apply.41 Unlike al-Ghaz¥lÏ, al-R¥zÏ’s account here appears as an 
introduction to the methodology that actually opens with linguistics. 

The main topics of al-R¥zÏ’s work, as he enumerates in his 
introduction, comprise thirteen parts: 1) linguistics, 2) commands and 
prohibitions, 3) the general and the particular, 4) the ambiguous and 
the lucid, 5) actions, 6) abrogation, 7) consensus, 8) traditions, 9) 
analogy, 10) juristic preferences, 11) ijtihad, 12) asking the juridical 
opinion, and 13) discrepancy among mujtahids.42 These topics can be 
reduced to three major subjects: 1) linguistics (comprising the first 
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seven topics); 2) consensus and validity of the traditions; and 3) 
discursive reasoning, including analogy, ijtihad, and preferences.  

His account of the various ways of rational reasoning cover more 
ground than what he describes in his summary. In the section on 
analogy, following in the footsteps of Ghaz¥lÏ, R¥zÏ brings forth the 
doctrine of the suitability (mun¥sabah) of a legal norm with the law’s 
basic objectives. From this point, he then moves on to the justification 
(ta¢lÏl) of God’s commands and ends with the principle of considering 
the public welfare based on textually unattested evidence (al-ma|¥li^ 
al-mursalah).43 He also adds a novel chapter, “The legal proofs on 
which mujtahids disagreed,”44 to the last part of the section on ijtihad. 
Here, he sets forth a number of “principles of jurisprudence,” among 
which are the presumption of the past situation’s continuity (isti|^¥b), 
juristic preference (isti^s¥n), the presumption of disengagement (a|l 
al-¢adam) when the case is not subjected to any ruling, and, more 
importantly, the principle of the induction of conjecture (al-istiqr¥’ 
al-ma·n‰n).45 He briefly defines the latter as akin to a syllogism of 
formal logic, which may rise to the level of conjecture (·ann). As such, 
he appears to be one of the foremost authors who shifted the emphasis 
from theological to methodological problems without changing the 
structure of u|‰l al-fiqh. As we will see, this way of restricting the 
scope of legal methodology became a model for later jurists. 

 
Sayf al-DÏn al-®midÏ  
The course of segregating u|‰l al-fiqh from theology while 
incorporating elements of logic and kal¥m finds another exponent in 
Sayf al-DÏn al-®midÏ (d. 631/1233), who condenses an epistemo-
theological introduction into three and half pages and refers readers 
to his Abk¥r al-Afk¥r for greater elaboration. However, under the 
title of istidl¥l, by which he means logical inference, he dedicates a 
chapter to syllogism.46 Nonetheless, he employs a theological 
approach when dealing with some of the topics listed under u|‰l al-
fiqh, as evident in the outline below. He enriched his language with 
terms borrowed from formal logic and with insights derived from his 
theological background.  
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Outline of al-®midÏ’s Legal Methodology 
He divides his account into four sections: 

 
i. The definition of u|‰l al-fiqh, description of its contents and end 

goals (al-gh¥yah), and introductory remarks on: 
1. The epistemological premise: definitions of dalÏl, ¢ilm, ·ann, and 

        na·ar.  
2. The function and semantics of words.  
3. The fundamental concepts of fiqh and legal norms (a^k¥m).47 

 
ii. The legal indicant (al-dalÏl al-shar¢Ï), primarily divided into two 

types: 
First: Valid in their essence and obligatory (w¥jib) in practice. 
1. The scripture, which is the first and prime source of Islamic 
    law. 
2. The traditions of the Prophet and their infallibility. 
3. Consensus: its validity and varieties.48 
4. The khabar character of the transmission of legal norms that 
    are shared in the Qur’an, Sunnah, and ijm¥¢.49 
    Al-®midÏ studies khabar from two points of view: 

 a. According to its basis of transmission (sanad), which is 
      either mutaw¥tir or ¥^¥d, and their validity and varieties. 

b. According to their text (matn), which he divides into:  
i. Explicit indication, which includes:  
a) Commands and prohibitions,  
b) General expressions and their particularization,  
c)  Absolute and qualified expressions, and  
d) Ambiguity, lucidity, and diversion to non-apparent  
     meaning. 
ii. Implicit indication and its varieties.  
iii. Abrogation: applicable only to the Qur’an and the 

                  Sunnah. 
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5. Qiy¥s: its definition and constituents: i) conditions of the 
    principle case (a|l), ii) cause (¢illah), and iii) the novel case 
    (far¢).50

 

6. Istidl¥l (inference) and its varieties. Under this rubric, al-®midÏ 
 a. first forwards the basic type of syllogisms known in  

       formal logic 
 b. then deals with presumption of continuity (isti|^¥b).51 

 
Second: Indicants that are deemed correct but are not:  
1. Scriptures that came through earlier prophets. 
2. The practice of a single Companion. 
3. Juristic preference (isti^s¥n) based on general observations. 
4. Consideration of public interest.52 

 
iii.Ijtihad and mujtahids:  

1. The qualification of mujtahids. 
2. Imitation (taqlÏd) of the opinions of mujtahids and muftis. 

 
iv. Preferences in case of conflicting laws (tarji^¥t):53 

1. When the means to arrive at judgment is subject of the  
     preference. 
2. When the definitions of conceptual ideas are subjected to the 

         preference criterion.  
 
From the above outline, we can discern that classifying the sources of 
legal knowledge constitutes the nucleus of al-®midÏ’s legal method-
ology, around which he elaborates most of the related topics. He deals 
with legal indicant (al-dalÏl al-shar¢Ï) in its general sense and includes 
istidl¥l (inference) in this classification, although most authors in the 
field did not consider a “revealed indicant.” Nevertheless, he excludes 
isti^s¥n and al-ma|¥li^ al-mursalah, two popular concepts at least 
among the ¤anafÏs, because they allow non-juridical considerations 
to factor in juristic issues.54 

Compared to al-Ghaz¥lÏ’s and al-R¥zÏ’s accounts, al-®midÏ brings 
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forth two significant changes in categorizing the legal proofs (adillah), 
including the four traditional sources (i.e., the Qur’an, Sunnah, 
consensus, and analogy). Firstly, he uses the khabar character of the 
transmission of legal norms, shared in the Qur’an, Sunnah, and ijm¥¢, 
as his point of departure to approach the explicit or implicit text 
commands and their varieties, which are the fundamental basis of u|‰l 
al-fiqh. This approach, which can be traced back to the theological 
accounts of the early period, delineates the influence of theology in 
his methodology. Here, he not only presents a new definition for 
khabar, but also provides four contexts, namely sanad (reference), 
matn (text), and “explicit and implicit indicators,” to exhibit the logic 
behind his classification of the sources of legal knowledge.55 

Secondly, al-®midÏ tries to associate the rational principle of 
isti|^¥b with syllogistical premises in an effort to make an independent 
category of reasoning under the rubric of istidl¥l an auxiliary to qiy¥s. 
He defines the former in its specific sense as a rational proof that is 
not necessarily based on the four above-mentioned religious sources. 
He then exemplifies this kind of inference in logical concepts of 
“causality” (sababiyyah), “impediment” (man¢iyyah), “vicious circle” 
(dawr), and the presumption of the nonexistence of a ^ukm when 
there is no proof for it (a|l al-¢adam), and so on. However, his main 
topic is the conjunctive syllogism (iqtir¥nÏ), which he divides into two 
forms each constituting four kinds.56 The next important case of 
istidl¥l, according to him, is the presumption of continuity (isti|^¥b) 
of a situation initiated in the past when there is no reason to conclude 
that it had come to an end. He corroborates the rationality of both 
positive and negative isti|^¥b, despite the opposition of most  ¤anafÏs 
and some Sh¥fi¢Ïs.57 
 
Ibn al-¤¥jib 
The process of summarizing u|‰l al-fiqh reached its peak with the 
M¥lÏkÏ jurist Jam¥l al-DÏn Ibn al-¤¥jib (d. 646/1248), whose 
abridgment of legal methodology attracted Muslim commentators 
(including Shi¢is) for the next four centuries. He first wrote Muntaha 
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al-Wu|‰l, which he later shortened in his Mukhta|ar. This abridgment 
was commented upon by the famous Sh¥fi¢Ï jurist Q¥\Ï ¢A\udÏ (d. 
756/1355), then annotated by his theologian disciple Sa¢d al-DÏn al-
Taft¥z¥nÏ (d. 791/1388), and the philosopher/jurist Sayyid SharÏf 
al-Jurj¥nÏ (d. 816/1413), as well as other important Sunni jurists.58 
Among Shi¢i ¢ulam¥’, the renowned al-¢All¥mah al-¤illÏ (d. 726/1327) 
and the Safavid court jurist Shaykh Bah¥’Ï (d. 1030/1631) incorpo-
rated the above-mentioned Mukhta|ar in their works.59 

Ibn al-¤¥jib divides his legal methodology into four parts: 1) 
elementaries (al-mab¥dÏ), 2) revelational indicants (al-adillah al-
sam¢iyyah), 3) preference (al-tarjÏ^) and, 4) ijtihad.60 The elementary 
section includes rules on definition and syllogism borrowed originally 
from formal logic. As such, Ibn al-¤¥jib, makes epistemological topics 
an essential part of u|‰l al-fiqh and far more important than the 
introductory remarks by al-Ghaz¥lÏ, al-JuwaynÏ, and Ibn ¤azm. Q¥\Ï 
¢AdudÏ comments that this account is not really part and parcel of 
u|‰l al-fiqh, and Taft¥z¥nÏ adds that authors used to include this part 
under legal methodology only because it had become commonplace 
(bi ~arÏq al-taghlÏb) to do so, not because it was a constituent part of 
the discipline.61 However, Ibn al-¤¥jib’s adoption of syllogism as one 
of the “elementaries” brought both syllogistical definitions into focus 
again, a clear departure from the early path of legal methodology 
when either the hierarchy of the sources of the law or their semantics 
were of prime focus, whereas the authority of revelational indicants 
appears to be a routinized argument in Ibn al-¤¥jib’s account.  

By giving separate sections to preference (tarjÏ^) and ijtihad, Ibn 
al-¤¥jib clearly demarcates non-revelational sources from routinized 
sources. Although Muslim authors originally applied “preference” to 
those traditions that had discrepancies, it nevertheless came to include 
other legal evidences. This topic provided a necessary context for 
Muslim jurists to employ their individual observation in choosing 
between equally balanced traditions and indicants (adillah). By 
definition, ijtihad requires the independent use of intellectual energy 
to deduce law from the sources. These two topics had been deliberated 
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by some of the previous authors,62 but Ibn al-¤¥jib laid more 
emphasis on their distinct nature by dedicating a section to each of 
them. His way of setting the topics of legal methodology caught the 
attention of his contemporaries, who either accepted or challenged 
his methodology. A century later, as we will see below, the focus 
shifted to the law’s social function, in which juridical ijtihad and the 
preferences were employed regularly.  
 
T¥j al-DÏn al-SubkÏ 
Impressed by the logical method of defining legal terms, T¥j al-DÏn 
al-SubkÏ (d. 771/1369) recapitulates some legal and theological 
concepts along with u|‰l al-fiqh in his Jam¢ al-Jaw¥mi¢. His intro-
duction redefines a number of key methodological terms such as ^ukm 
(legal norm), sabab (cause), shar~ (condition), dalÏl (indicant), and 
na·ar (reflection), along with a few legal and theological principles 
like ¢azÏmah and rukh|ah (strict and concessionary laws) and 
“expressing thanks to God’s benevolence is obligatory by the law.”63 
The bulk of his legal methodology centers on the authority of the law’s 
four sources (i.e., the Qur’an, sunnah, consensus, and qiy¥s) followed 
by a chapter on rational reasoning under the rubric of istidl¥l. Topics 
of literal interpretation (mab¥^ith al-alf¥·), including grammar and 
abrogation (naskh), are discussed here on the first source of the law, 
the Qur’an. His chapter on istidl¥l briefly deals with the two kinds of 
qiy¥s: conjunctive and exceptional analogy (al-qiy¥s al-iqtar¥nÏ and 
al-qiy¥s al-istithn¥’Ï) and topics such as induction (istiqr¥’), the 
presumption of continuity (isti|^¥b), and juristic preference 
(isti^s¥n).64 He closes his account with a chapter on the problems 
associated with conflicting laws, ijtihad, and taqlÏd.65 One may detect 
the influence of Ibn al-¤¥jib’s work, for SubkÏ frequently refers to 
him. Nevertheless, SubkÏ’s brief account on u|‰l al-fiqh appeals to a 
number of later scholars and commentators. 

The conventional course of theoretical writings on u|‰l al-fiqh 
continued during the seventh/thirteenth century and thereafter. 
Among those authors whose works must be mentioned are the 
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¤anafÏs Mu·affar al-DÏn al-S¥¢¥tÏ (d. 694/1295) and ßadr al-SharÏ¢ah 
(d. 747/1346), the Sh¥fi¢Ï Badr al-DÏn al-ZarkashÏ (d. 794/1348), and 
the M¥likÏ al-Qarr¥fÏ (d. 684/1285).66
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A NEW tendency appeared among some of the legal scholars from 
the eighth/fourteenth century onward, one that shifted the emphasis 
from the theoretical, which emphasized the Qur’an and the Sunnah, 
to the social and practical aspects of Islamic legal methodology. Two 
towering juridical figures of this period were al->‰fÏ and al-Sh¥~ibÏ, 
who turned their attention to practical problems of Islamic jurispru-
dence and sought to lessen the grip of literal hermeneutics. In fact, the 
theoretical culmination of Islamic legal methodology in the works of 
al-Ghaz¥lÏ and Ibn al-¤¥jib paved the way for widening its scope to 
include new juridical devices such as the “presumption of continuity” 
and the “higher objectives of law.” These devices can practically 
transcend the limits of text-based reading of the Shari¢ah and thus act 
as a bridge between the methodological theories and social realities 
of the time.  
 
Najm al-DÏn Sulaym¥n al->‰fÏ 
Najm al-DÏn Sulaym¥n al->‰fÏ (d. 716/1316), a HanbalÏ jurist of 
Baghdad, modified the legal methodology to respond to the existing 
social context by rearranging the contents of Islamic legal method-
ology according to pragmatism. He wrote several abridgements on the 
u|‰l works of earlier authors, including Ibn Qud¥mah (d. 620/1223). 
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In a detailed commentary on his own abridgment of Ibn Qud¥mah’s 
Raw\at al-N¥·ir, al->‰fÏ says Ibn Qud¥mah first followed al-
Ghaz¥lÏ’s pattern of incorporating logic into his legal methodology, 
but later on dropped it due to the protest of his companions.1 Al->‰fÏ 
has apparently chosen the latter version for his commentary, for he 
claimed that only Ibn al-¤¥jib had really followed al-Ghaz¥lÏ’s 
method of presenting u|‰l al-fiqh.2 

Al->‰fÏ considers his approach to legal methodology as moderate 
and comprehensive, one that does not exceed the acceptable 
boundaries of pre-modern understandings of u|‰l al-fiqh. Following 
the pattern set by Ibn Qud¥mah, he opens his account with a brief 
explanation of the importance of the hierarchy of the law’s sources, 
followed by a detailed definition of u|‰l al-fiqh. His first concern is 
the qualifications of the mukallaf, namely, what conditions must be 
fulfilled for one to be considered competent in the eyes of Islamic law 
and therefore worthy to shoulder the religious responsibilities 
associated with carrying out the legal obligations. After dealing with 
the five categories of a^k¥m (i.e., obligatory, recommended, permis-
sible reprehensible, and forbidden), he discusses the theological 
question of whether human beings can determine good and evil and 
asks “is it necessary for God to consider human good (ma|la^ah), or 
not?” Despite Ash¢arÏ theology’s tenacious grip and prevalence on 
that time’s juristic milieu, he responds that “yes, it is necessary upon 
God,” for otherwise applying rules to people’s actions would be 
irrational.3 

The next topic is the four sources of Islamic law. Following the 
template adopted by Ibn Qud¥mah, al->‰fÏ labels them al-u|‰l: the 
Qur’an, the Sunnah, consensus, and the principle of presumption of 
continuity (isti|^¥b).4 Although he adds that these are indicants 
(adillah) of the law as well, in this book he nevertheless prefers to 
apply the latter designation to other indicants such as qiy¥s, the 
legality of the past religions, the traditions of the Companions, 
preference, and consideration of the public welfare.5 In his Shar^ al-
Arba¢Ïn, he claims, based upon personal research, that the number of 
the law’s indicants (adillat al-shar¢) reaches nineteen: the consensus 
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of Madinah, the principle of being discharged of any obligation 
(bar¥’ah), customs, induction, sadd al-dhar¥’i¢, infallibility (¢i|mah), 
the consensus of the people of Kufah, the consensus of the Prophet’s 
family according to the Shi¢is, and the consensus of the four pious 
Caliphs, along with the nine above-mentioned primary sources and 
indicants.6 This way of looking at the law’s sources and indicants 
points to the fact that practical juridical techniques, such as isti|l¥^ 
and sadd al-dhar¥’i¢, had acquired enough legitimacy to be integrated 
among the legal indicants.  

In Shar^ Mukhta|ar al-Raw\ah, al->‰fÏ elaborates on the Qur’an, 
Sunnah, and ijm¥¢ in a conventional manner and then adds isti|^¥b 
as a fourth source of law. He, therefore, tries first to establish this 
new principle’s authority.7 Qiy¥s occupies a large portion of his work, 
but instead of including it among the sources or the specific indicants, 
he separates it as an independent rational reasoning added to the 
sources and indicants.8 As such, the influence of Ghaz¥lÏ’s method of 
excluding qiy¥s from the sources and placing it under rational 
reasoning can be seen in his and Ibn Qud¥mah’s works. >‰fÏ’s 
concluding topics center on ijtihad, following the opinions of others 
(taqlÏd), and the problems associated with the conflict of laws, which 
are dealt with under the rubric of tarjÏ^ (preference).9 

Al->‰fÏ placed special emphasis on socio-legal issues. In fact, he 
dedicates two chapters of his Shar^ Mukhta|ar al-Raw\ah to the 
principles of isti|^¥b and isti|l¥^, both of which are of practical 
import. The juridical principle of isti|^¥b was first brought into 
Muslim juridical discourses by M¥lik ibn Anas (d. 179/ 795) and 
followed by A^mad ibn ¤anbal (d. 241/855), al-MuzanÏ (d. 264/878), 
the prominent student of al-Sh¥fi¢Ï and Ab‰ Bakr al-ßayrafÏ (d. 
330/942) who wrote a commentary on al-Sh¥fi¢Ï’s al-Ris¥lah. Al-
JuwaynÏ and al-Ghaz¥lÏ10 later elaborated upon this principle, which 
was considered a source of law despite Ibn Qud¥mah and al->‰fÏ’s 
proposal. The latter employs isti|^¥b not only to establish continuity 
in the state of legal premises, but also to secure the authority of other 
legal principles. For instance, the presumption of innocence or the 
state of being discharged (al-bar¥’ah al-a|liyyah) in cases of individual 
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rights is a rational principle. An example given by al->‰fÏ reads “the 
claimant bears the burden of proof” (al-bayyinah ¢al¥ al-mudd¥¢Ï), 
because presuming that “nothing has changed the status quo” requires 
that the defendant, by definition, should be considered discharged 
from bearing proof.11 

Al->‰fÏ presents the presumption of being discharged as a corollary 
to the principle of isti|^¥b, but, as mentioned earlier, also reckons it 
to be an independent indicant in his Shar^ al-Arba¢Ïn. In contrast, 
a|¥lat al-ishtigh¥l (the principle of being engaged) applies to cases of 
duty toward God. Its authority can also be established via isti|^¥b 
(i.e., the presumed continuity of the primordial pledge of obedience 
that human beings gave to God on the Day of the Covenant [Yawm 
al-MÏth¥q]).12 

The next juridical tool invoked to deal with contemporary socio-
legal issues is ma|la^ah. Al->‰fÏ discusses it in a conventional manner 
in his Mukta|ar,13 but then presents it as a theory in Shar^ al-Arba¢Ïn, 
where he begins with the claim that considering the public good is 
one of religion’s foundations (u|‰l al-shar¢). He bases his argument 
mainly upon the Prophetic tradition that “no harm shall be inflicted 
or reciprocated” (l¥ \arar wa l¥ \ir¥r fÏ al-Isl¥m).14 As such, 
considering the public good in all aspects remains a top priority. The 
law’s strongest indicants, he adds, are “the fixed texts (na||) and 
consensus.” However, he notes that considering the public welfare 
must overrule them if expediency so requires, which is to be done by 
introducing the principle of particularization (takh|Ï|) under the rules 
of interpretation (bay¥n) in the same manner that the Sunnah 
occasionally overrules the Qur’an.15 

Al->‰fÏ divides the application of ma|la^ah into two domains: 
rituals and customary practices (¢¥d¥t) governed by the Shari¢ah’s 
higher objectives. He categorizes human actions as belonging either 
in the realm of divine right (^aqq All¥h) or individual right (^aqq al-
n¥s). As a proof, he advances such recurring Qur’anic concepts as 
mercy (ra^mah), guidance (hud¥), and healing (shif¥’), all of which 
are aimed at the public good in general.16 Finally, he engages in 
polemics to argue that prioritizing the principle of public welfare does 
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not curtail the application of other legal principles and norms. Rather, 
the law advises it so that the legal norms can be better implemented.17  

Al-TufÏ’s most significant innovation to the legal theory was his 
extending the scope of the sources of Islamic law beyond the four 
conventional legal indicants (adillat al-shar¢). While recognizing the 
supremacy of the Qur’an and Sunnah, he gives functional authority 
to the principles of isti|^¥b, ma|la^ah, the legality of past religions, 
the traditions of the Companions, and juristic preference in addition 
to ijm¥¢ and qiy¥s.  

The idea of correlating the law’s higher objectives with the public 
welfare was further developed by another prominent jurist of the 
eighth/fourteenth century, to whom we now turn. 
 
Ab‰ Is^¥q al-Sh¥~ibÏ 
Ab‰ Is^¥q Ibr¥hÏm al-Sh¥~ibÏ (d. 790/1388) offered the most impactful 
changes to the legal theory so that it could address that time’s socio-
legal challenges. He wrote one of the most inspiring works on legal 
methodology and its relation to the philosophy of law with a new 
arrangement based mainly upon the practical context of jurispru-
dence. In his al-Muw¥faq¥t (lit. the Concordances), al-Sh¥~ibÏ presents 
u|‰l al-fiqh not only as a method to extrapolate rules from the 
sources, but also to serve the law’s aims and objectives – what he calls 
maq¥|id al-sharÏ¢ah. By offering twelve theoretical premises (al-
muqaddim¥t al-¢ilmiyyah) as an introduction, he elaborates upon 
methods and theories of harmonizing the legal norms (a^k¥m) with 
the philosophy of law within the context of the public welfare 
(ma|la^ah).18 This approach led him to either propose or maintain 
several additional postulates as the key methodological premises for 
understanding the law according to its objective. 

The first premise he sets out is that the law’s methodological 
principles are qa~¢Ï (lit. decisive) not ·annÏ (lit. probable), because they 
are concerned with its universal principles (i.e., \ar‰riyy¥t [lit. 
necessities], ^¥jiyy¥t [lit. needs], and ta^sÏniyy¥t [lit. improvements]).19 
By presenting this premise, al-Sh¥~ibÏ indicates his novel approach to 
legal knowledge, one that Wael Hallaq considers as “epistemology 
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refashioned.”20 Methodological principles may be drawn from the 
revelation, reason (¢aql), or convention (¢¥dah); their certitude can be 
established by inductive search (istiqr¥’).21 Al-Sh¥~ibÏ lays special 
emphasis on the inductive method of reasoning and opposes the 
deductive or analogical reasoning practiced by the traditional jurists. 
The latter practice, he adds, allows a jurist to select the text that suits 
only his purpose, something that is incompatible with the Lawgiver’s 
overall aims and intentions. Khalid Masoud considers istiqr¥’ as al-
Sh¥~ibÏ’s normative basis of Shari¢ah, which is deeply rooted in human 
welfare and social practices.22 This assertion can be endorsed by 
looking at how al-Sh¥~ibÏ stresses the notion of ¢¥dah as a valid 
practice and the method of istiqr¥’ as the best way to reach the truth. 
They evidently point to his conception of a normative basis for the 
Shari¢ah, which in contemporary society can only be expected. 

After an extraordinary introduction, al-Sh¥~ibÏ divides his account 
of legal methodology into four parts: a^k¥m, maq¥|id, adillah, and 
ijtihad. The part on maq¥|id seems innovative in Islamic legal 
methodology both in terms of the title and substance, as we will 
briefly examine below. 

Al-Sh¥~ibÏ’s treatment of a^k¥m is notably different from the 
standard u|‰lÏ methods of dealing with Islamic legal norms. He opens 
his account with the category of mub¥^¥t, permissible acts whose 
commission or omission is equally legal. Within a socio-philosophical 
elaboration of mub¥^, he refers to other categories (^ar¥m, ^al¥l, 
mand‰b, and makr‰h); nevertheless, his main focus is on explaining 
mub¥^ and its juridical and social variants in light of their end goals 
for the human good. Legal topics such as ¢azÏmah and rukh|ah (strict 
and concessionary laws, respectively) and tar¥jÏ^ (preferences) are 
discussed in this part.23 In his introduction, al-Sh¥~ibÏ had already 
underlined the concept that according to Qur’an 5:101 and several 
traditions, the Prophet did not allow his Companions to engage in 
inquisitiveness and unnecessary questioning that may lead to the 
prohibition of what otherwise would be allowed.24 Reacting to the 
over-zealous attitude of some Sufis and legists of his time, he argues 
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that leniency in the interpretation of the law is God’s grace prescribed 
by the Scripture.25 

The second part of his legal methodology is dedicated to the 
maq¥|id, which is the attempt to understand the Lawgiver’s intention 
and to bring the legal norms into line with His ultimate objectives. 
According to him, the Lawgiver’s primary intention is to preserve the 
people’s welfare. He divides the ma|la^ah into the three categories of 
necessity (i.e., protecting religion, self [nafs], family, property, and 
intellect), needs, (i.e., rituals and transactions designed to mitigate 
hardship), and improvements (i.e., the best conduct and customs 
[¢¥d¥t]), which may be in harmony with the typology of the respective 
legal norms, depending upon the circumstances.26 Before al-Sh¥~ibÏ, 
such jurists as al-JuwaynÏ, al-Ghaz¥lÏ, al-QarafÏ, and others placed 
this categorization in the chapter on qiy¥s mainly to justify the 
appropriate application of ratio legis (¢illah) to new legal cases. By 
commensuration of this category with the public good (ma|la^ah), al-
Sh¥~ibÏ introduced a new rational approach to the sources of law, one 
that considers social realities while formulating suitable legal norms. 
As a result, he held that one’s adherence to the law’s text must not be 
so rigid that it alienates the Shari¢ah’s rationale and purpose.27 

The third part of al-Sh¥~ibÏ’s work concerns the law’s sources 
(adillah [lit. indicants]), in which he subsumes the Qur’an, the 
Prophet’s traditions, the community’s consensus, and ra’y (the opinion 
of Muslim scholars). In this part he deals with the first two sources 
as textual evidences and leaves the rational evidences to the section 
on ijtihad. Before treating the adillah, he offers another socio-legal 
introduction to explain the characteristics and applicability of legal 
adillah vis-à-vis the social requirements of the time. Here, he attempts 
to analyze the Shari¢ah’s content and structure. In his view, the 
Makkan phase of revelation was the basis of religion during which 
the universal principles (e.g., \ar‰riyy¥t and ¢ib¥d¥t [matters of 
worship and rituals]) were laid down, whereas the Madinan verses 
either elaborate or complement the Makkan verses’ basic norms.28 
Al-Sh¥~ibÏ, who had already distinguished rituals (¢ib¥d¥t) from 
customary practices (¢¥d¥t),29 assigns the former to the Makkan phase 
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and the latter to the Madinan phase. The former are acts of devotion 
that require uncritical acceptance (ta¢abbudÏ) and are immutable, 
whereas the latter (e.g., sale, rent, and marriage) are variable and 
subject to choice. This kind of dichotomous treatment of concepts, as 
well as their division into Makkan and Madinan phases of revelations, 
is typical of his approach to legal theory in al-Muw¥faq¥t30

 and 
influenced some later legists and Muslim scholars.  

Al-Sh¥~ibÏ subsequently deals with the problem of abrogation by 
launching an inductive search for the Qur’an’s abrogated verses. He 
evaluates most of them as cases of particularization, for he contends 
that true cases of abrogation involve mainly those Madinan verses 
that are unrelated to the three categories of \ar‰riyy¥t, ^¥jiyy¥t, and 
ta^sÏniyy¥t.31 The discourse encompasses the varieties of commands 
and prohibitions, as well as issues dealing with how to characterize 
them.32 Problems emanating due to the particularization and ambiguity 
of legal norms are discussed in the following chapter.33 

The authority of the Qur’an and the Sunnah, along with the 
necessity of learning the related disciplines (e.g., tafsÏr and ^adÏth), 
are tackled in the next two chapters of his work. He corroborates that 
knowledge of the causes of the revelation and of pre-Islamic Arab 
customs, in addition to Arabic semantics, are necessary to understand 
the totality of the Qur’anic message’s aims and objectives.34 Con-
cerning the Qur’an’s inclusiveness, he admits that the specifics of most 
legal norms (a^k¥m) on rituals and contracts are not found in it. 
Nevertheless, he adds, the above-mentioned generalities of the legal 
norms are so well expressed in the Qur’an that it allows insight into 
how they should be drawn from the general ones. Moreover, the 
Qur’an is the basis of all other legal sources (i.e., Sunnah, ijm¥¢, and 
qiy¥s).35 In his conclusion, he discusses the hermeneutic question of 
exoteric and esoteric meanings of some of its verses.36 

The tradition of the Prophet occupies the second place as a source 
of the law. Al-Sh¥~ibÏ considers it to be a practical elaboration of the 
Qur’an, a secondary source that can be in apparent conflict with it 
only to explain or to particularize its verses.37 He closes his account 
of adillah with the Sunnah and does not deal with the law’s other 
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indicants (i.e., consensus and ra’y) that he had previously included 
among its sources. Similarly, qiy¥s seems to have been excluded as 
well, even though he mentions it among the adillah once only. 
Nevertheless, parts of the above-mentioned rational indicants, 
particularly ra’y, can be found in the section on ijtihad. 

The last part of al-Sh¥~ibÏ’s legal methodology is on ijtihad. The 
first section focuses on the qualifications of a mujtahid from the 
viewpoint of his ijtihad. Instead of defining his conception of ijtihad, 
al-Sh¥~ibÏ elaborates upon the avenues of interpreting and applying 
the legal norms. Instead of stressing knowledge of Arabic or seman-
tics, he either proposes or refashions a number of interpretive avenues 
to find a more meaningful application for ijtihad. His opening 
argument centers on the types of ijtihad. First is ta^qÏq al-man¥~, 
which means to determine if a case and the involved parties are true 
subjects of a specific law (e.g., if they qualify for legal maintenance 
based on their financial situation). He considers the process to be 
perpetually relevant because this category of ijtihad and, as such, the 
notion of taqlÏd (lit. emulation or following past precedents) does not 
apply.38 He divides the second type of ijtihad, one that can be 
terminated, into two categories: tanqÏ^ al-man¥~, “the identification 
of the ratio legis insofar as it can be isolated from attributes that are 
co-joined with it in the texts,”39 and takhrÏj al-man¥~, “investigating 
the texts in order to extract what is otherwise an unspecified ratio 
legis.”40 The degree of one’s proficiency in ijtihad is determined by 
two components: understanding the law’s aims and one’s ability to 
extract rules from the sources. Al-Sh¥~ibÏ contends that the second 
one serves the first one, since the Lawgiver’s main objective is to 
consider the public interest, and needs a superior intellectual capacity 
to determine the law according to ma|la^ah.41 

Al-Sh¥~ibÏ stresses the significance of interpretation when it comes 
to applying the legal norms for, according to him, this is just as 
important as introducing a new law. The mujtahid or mufti occupies 
the office of the Prophet in respect to what reaches him from the 
Shari¢ah; either by means of transmitting the Sunnah or what he 
understands from the Shari¢ah. In the first case he is no more than the 
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one who conveys the Shari¢ah’s commands, whereas in the second 
case the mufti stands in the position of the Prophet as regards setting 
up legal norms.42 It is noteworthy that his account here does not seek 
to prove a new position for the exponents of the Shari¢ah, namely, 
the ¢ulam¥’, because he aspires to achieve a better understanding of 
the importance of the law’s interpretation and application.43 

His last concern as regards legal methodology centers on taqlÏd, 
how to follow the commonly established Islamic practices, seek out a 
mufti to solicit his opinion, and implement his fatwa. The limits of 
questions and the scope of the mufti’s involvement in the people’s 
affairs, particularly while determining the law’s applicability to a case 
(ta^qÏq al-man¥~), are discussed in this section.44 

Given the above, al-Sh¥~ibÏ’s framework does not fit the conven-
tional structure of legal methodology. Instead of beginning with the 
hierarchy of the law’s four sources followed by the semantics of the 
Qur’an and traditions, the authority of ijm¥¢ and qiy¥s, and concludi-
ng with the office of mujtahid and his preferences, he opens with a 
socio-historical evaluation of legal norms followed by the philosophy 
of the law, by another socio-legal assessment of the sources, and 
finally closes by relocating ijtihad’s place in Islamic jurisprudence. By 
doing so, he instrumentalizes legal methodology so that it can address 
socio-legal theories and thereby provide a wider scope that was not 
employed (or even noticed) until the contemporary era.
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MUSLIMS DIVIDE Islamic legal history into three eras: the early (al-
mutaqaddim), the middle (al-mutawassi~), and the moderns or later 
scholars (al-muta’akhkhir). Although the precise beginning of the 
recent era is not clearly defined, the period after the ¤anbalÏ theolo-
gian Ibn al-Qayyim al-Jawziyyah (d. 751/1350) is commonly regarded 
as “the recent era.” Each period, of course, has its own characteristics 
and figures, but they hardly define an epoch in its totality. This is 
particularly true with the recent era, which often appears to Muslims 
as devoid of any outstanding luminaries who are on the same level as 
their predecessors. As regards legal methodology, a significant feature 
of the post Ibn al-Qayyim era is the reorientation of al-Ghaz¥lÏ’s 
method of structuring u|‰l al-fiqh, as seen below in the works of some 
leading Sunni authors. The recent changes in Shi¢i methodology, 
which mainly highlight the development of literal and rational reason-
ing, will be dealt with in the succeeding chapter. All of the above 
changes are considered to have occurred within the conventional 
parameters of u|‰l al-fiqh. Modern approaches to the Shari¢ah that, 
among other things, brought forth a range of methodological 
arguments will be discussed in the last chapter. 
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The ¤anafÏ Elaboration of Legal Maxims 
One of the recent era’s first juridical developments is the elaboration 
of legal maxims (qaw¥¢id al-fiqh) by the ¤anafÏ scholars Ibn Nujaym 
(d. 970/1562) and Ibn ¢®bidÏn (d. 1252/1836). The former was an 
Egyptian author who wrote one work on u|‰l and five books on fiqh 
and legal maxims. The significance of his contribution lies in how he 
elaborated on a number of legal maxims, such as “the role of intention 
(niyyah) in contracts and rituals” and particularly “habit and custom” 
(al-¢¥dah wa al-¢urf), which indicates the ¢ulam¥’s interest in time-
honored public practices and merits our attention. Basing the legality 
of ¢¥dah on the prophetic tradition “Whatever the Muslims deem to 
be good is good in the eyes of God,” he claims that the scope of ¢¥dah 
is so widespread in jurisprudence that scholars consider it an estab-
lished principle (a|l). By quoting al-BazdawÏ, an early-period ¤anafÏ 
scholar, he attempts to redefine the close connection of habit and 
“practice” (isti¢m¥l).1 

The Syrian jurist Ibn ¢®bidÏn wrote a special treatise on ¢urf, which 
he divides into “practical” and “literal,” both of which may lack 
juridical evidence but are still considered legitimate if they do not 
contradict the revealed texts of the law. He stipulates this with a 
condition: ¢Urf should be general and time-honored, as opposed to 
confined to a particular application.2 In furthering the ongoing 
discussion, he claims that customs may change with time and, as such, 
knowledge of the people’s current customs ought to be made a 
requirement of an aspiring mujtahid. He presents the example of 
levying fees for teaching the Qur’an, which Ab‰ ¤anÏfah and 
Shayb¥nÏ prohibited but later scholars allowed because they were 
confident that Ab‰ ¤anÏfah would have reversed his ruling in light of 
the new context and time.3 As such, the emphasis on ¢¥dah and ¢urf 
is a throwback to Sh¥~ibÏ’s method of incorporating social realities 
into jurisprudence.  
 
Sh¥h WalÏyull¥h Dehlawi 
Sh¥h WalÏyull¥h of Delhi (d. 1176/1762), whose writings have had a 
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lasting impression upon Muslims living in the Indian Subcontinent 
and Southeast Asia, did not write a specific work on legal method-
ology. However, he did elaborate on several key notions of the u|‰l 
in an attempt to explain his new approach to the Shari¢ah. His 32 
books emphasize the role of both hadith and history in understanding 
the Qur’an and Islam in practice. Underlining the critical role of 
ijtihad ranked next in importance, for he considered it “the only 
instrument left with us for solving the problems emerging in the 
swiftly changing condition of modern times.”4 In his Persian-language 
Mu|aff¥, he unequivocally states that the ijtihad undertaken by 
contemporary Muslims should be independent, like that of Sh¥fi¢Ï’s, 
because the existing hadith texts cannot adequately cover newly 
occurring cases.5 The following outline shows the scope and various 
types of ijtihad that he had in mind: 
 
1. When the truth is decisively determined, then its necessity in such 

cases is due to its opposite being contradicted, for it is false. 
2. When the truth is determined by common consensus, its opposite 

is therefore false. 
3. When a definite choice has been provided between adopting 

either one or another of the two alternatives. 
4. When the above choice is given by the dominant opinion.6 

 
In his magnum opus ¤ujjat All¥h al-B¥lighah, which deals with 

Islamic jurisprudence (fiqh) and its philosophy, Sh¥h WalÏyull¥h 
deliberates on the history of the rise and development of several socio-
juridical notions and their social objectives. Its remarkable part is the 
chapter on human development (irtif¥q), which he contends is based 
on divine inspiration. This eventually turns into a process of social 
development. He includes the following items among the irtif¥q¥t: 
language, management of the household, the art of economic trans-
actions, and the necessity of assigning a leader to govern.7 Moreover, 
he attempts to find a natural context for a new esoteric spiritual 
interpretation of the Shari¢ah’s rules and extends ijtihad’s scope to 
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allow a mujtahid to adopt such an approach. Due to this creative and 
novel reinterpretation, Sh¥h WalÏyull¥h’s followers regarded him as 
a restorer (mujaddid) of the religion, one whose thought contributed 
to an Islamic renaissance in South Asia.8 
 
Al-Shawk¥nÏ 
The renowned Yemeni jurist and judge Mu^ammad ibn ¢AlÏ al-
Shawk¥nÏ (d. 1255/1839), one of the prominent and authoritative 
representatives of restructuring legal methodology in the thirteenth 
nineteenth century wrote several books on Islamic theology and fiqh. 
His work on legal methodology remains a highly referenced textbook. 
He expounds u|‰l al-fiqh in its horizontal structure by abandoning 
the hierarchical arrangement of legal methodology that had prevailed 
since the time of Ibn al-¤¥jib.9 Instead he adopted, with some adjust-
ments, al-Ghaz¥lÏ’s method of commencing with ^ukm (legal norm) 
and then turning to ^¥kim (juridical governance [i.e., revealed and 
non-revealed indicants, or adillah]), al-ma^k‰m bihi (the subject of 
legal ordinances [i.e., the obligation]), and finally to al-ma^k‰m 
¢alayhi (what has been ordained by the law [i.e., “the capacitated 
person,” or mukallaf]).10 Given the diverse topics amassed in u|‰l al-
fiqh, he treated several issues independently because they did not fit 
into the aforesaid format. The significance of his work, however, lies 
in its well-balanced judgments on many controversial issues, some of 
which are presented below.  

Al-Shawk¥nÏ initiates his discourse with introductory remarks on 
a^k¥m (legal norms) before focusing on the adillah as the sources of 
the law. After elaborating on the Qur’an, the Sunnah, and ijm¥¢, he 
turns to the literal interpretation of the source-texts under the heading 
“commands and prohibitions.” He does not include qiy¥s (the fourth 
source of Sunni law) among the adillah, but rather discusses it in a 
distinct chapter along with such non-text-based indicants as isti|^¥b 
(the presumption of continuity) and ma|la^ah (considering the public 
welfare). He gives the rubric of istidl¥l (reasoning) to this kind of legal 
analysis. It is evident that he intended to separate “the text-based 
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indicants” from the rational or “non-text-based indicants.”11 The last 
chapter is allocated to ijtihad, taqlÏd (unquestioned emulation), and 
the problem of conflicts among the laws. 

His account on legal indicants appears clear and solid, although 
he sets forth several scholarly views for discussion. In sorting out the 
legality of various kinds of revealed texts, he assigns no legal authority 
to the Qur’an’s symbolic or allegorical verses (mutash¥bih¥t) or 
ambivalent tradition-reports (mubham¥t).12 After elaborating on qiy¥s 
he sets forth the novel heading of istidl¥l, in which he incorporates a 
number of rational arguments not directly based on the revealed texts. 
He terms the first topic in this vein tal¥zum (lit. concomitance), 
although it is a discussion of “the co-presence and co-absence” (~ard 
wa ¢aks) of the ratio legis (¢illah), which is actually an extension of 
qiy¥s. The second is the principle of the presumption of continuity, 
parts of which he endorsed. The third is the theological question of 
the legal status of pre-revelation societies, an issue that he sidesteps 
by quoting Im¥m al-¤aramayn al-JuwaynÏ that there is no legal 
benefit in discussing it.13 The fourth is isti^s¥n (juristic preference), a 
principle to which al-Shawk¥nÏ gives no legal authority.14 The fifth 
concerns a brief examination of the principle of considering the public 
welfare (al-ma|¥li^ al-mursalah). He justifies them and notes that al-
JuwaynÏ categorized them as istidl¥l.15 

His closing chapter is on ijtihad, taqlÏd, and the problems resulting 
from conflicting laws – all of which he treats in their conventional 
forms and, in most cases, mentions the viewpoints of early and later 
authors. His own opinion, which is not clearly stated, is often 
understood between the lines of those belonging to earlier writers. On 
the question of the “absence of a mujtahid in a given time” (khuluw 
al-¢a|r), which necessitates taqlÏd, al-Shawk¥nÏ goes out of his way to 
state that God never deprives any Muslim generation of His benevo-
lence and mercy.16 In the epilogue, he again brings to the fore some 
rational issues, among which the question of original permissibility 
(a|l al-ib¥^ah) in legal matters is worthy of note. He deliberates on 
the opinions of various scholars who either support or negate the 
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above principle or believe that it has been suspended (waqf). Al-
Shawk¥nÏ appears to have held the last position.17 
 
Shaykh Muhammad Abu Zahrah 
Although affected somewhat by modern approaches to the law, 
contemporary Islamic legal methodology continues to flourish in its 
conventional fashion. In this vein, the Egyptian scholar Shaykh 
Muhammad Abu Zahrah (d. 1974) of al-Azhar University wrote an 
up-to-date exposition of u|‰l al-fiqh. His work is significant because 
he takes a historical look at a number of important u|‰lÏ questions and 
also presents a timely re-orientation of notions such as considering 
the public welfare, objectives of the law, and social justice. Abu 
Zahrah follows al-Shawk¥nÏ’s (and to some extent al-Ghaz¥lÏ’s) 
formula of presenting legal methodology in four quarters.18 His 
mature arrangement of the diverse u|‰l topics shows how deeply he 
had read and benefited from more than eleven centuries of u|‰l 
writings. 

Abu Zahrah opens his work with a brief review of the birth and 
rise of legal methodology, particularly the emergence of the two main 
trends of the u|‰lÏ development (i.e., the ¤anafÏ and Mu¢tazilÏ) trends 
(see Chapters 2 and 3). His first chapter deals with legal norm (al-
^ukm al-shar¢Ï), its variety, hierarchy, and intensity. A corollary of 
the legal norm is declaratory law (al-^ukm al-wa\¢Ï), whereby Abu 
Zahrah elaborates upon “legal cause” (sabab), “legal condition” 
(shar~) and “legal impediment” (m¥ni¢).19 

The second chapter focuses on both the revealed and rational 
indicants under the rubric of ^¥kim (the juridical sources of law). This 
constitutes the core of the u|‰l with which he deals, not only with the 
authority of the Qur’an, the Sunnah, ijm¥¢, and qiy¥s, but also with 
their literal interpretations and implications. In addition, this quarter 
deals with rational (¢aqlÏ) indicants such as human perceptions of good 
and evil, custom (¢urf), considering the public welfare (ma|la^ah),  
the presumption of continuity (isti|^¥b), and their conflicts and 
preferences.20 Abu Zahrah does not separate practical principles such 
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as isti|^¥b and ma|la^ah from the revealed indicants, as most 
traditional authors did. Readers will recall that even al-Ghaz¥lÏ, in his 
quartet arrangement of u|‰l al-fiqh, distinguished the method of 
setting legal norms from the legal indicants (see Chapter 5). Abu 
Zahrah’s all-inclusive treatment of all adillah and their applied 
functions seems directed toward simplification and gaining greater 
control over the diverse u|‰lÏ subjects.  

At the beginning of his chapter on ^¥kim, Abu Zahrah reflects on 
the part played by the human intellect in the absence of revealed 
indicants. After deliberating on the Shi¢i and Mu¢tazilÏ conceptions of 
¢aql, he concludes that it can be reduced to “the human perception of 
good and evil” (al-ta^sÏn wa al-taqbÏ^). He eventually tends to embrace 
the Ash¢arÏ view that ¢aql has no role other than understanding and 
interpreting the revealed indicants. In enumerating the adillah, he 
mentions that, save for the Qur’an and the Sunnah, the rest of them 
are definitely not accepted by all Islamic schools and, moreover, that 
some of them are quite controversial.21 

In the third chapter, Abu Zahrah turns to such theological concepts 
as the limits of human acts and people’s rights versus divine rights 
under the heading of al-ma^kam fÏhi (the subject of legal ordinances). 
The fourth quarter is mainly concerned with jurisprudential issues 
such as eligibility and compulsion under the rubric of al-ma^k‰m 
¢alayhi (what has been ordained by law). In the last two independent 
chapters, he touches upon the important u|‰lÏ subjects of the 
objectives (maq¥|id) of the law and ijtihad. He explores three specific 
applications for the objectives of the law: 1) to educate humans on 
the path to take so that they will do well and become benevolent 
members of their societies, 2) to ensure that social justice and equality 
reign in a Muslim society, and 3) to consider the public welfare. Abu 
Zahrah’s elaboration on various kinds of valid ma|la^ah and its 
hierarchy are similar to what the preceding ¢ulam¥’, especially al-
Ghaz¥lÏ, had presented.22 In the chapter of ijtihad, Abu Zahrah once 
more focuses on knowledge of the maq¥|id as a necessary prerequisite 
to being a bona fide mujtahid.23 
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In reviewing his exposition of u|‰l al-fiqh, we notice a shift of 
emphasis from the law’s literal interpretation to its social objectives. 
This development marks the beginning of a timely trend of searching 
for a new vitality in Islamic legal methodology. As noted above, Abu 
Zahrah maintained his traditional approach to Islamic law in general, 
but at the same time managed to incorporate some new concepts into 
his legal methodology. This trend made significant headway and 
became accentuated in the contemporary era, as we will have occasion 
to see in Chapter 9. 
 
Wahbah al-Zuhayli 
Wahbah al-Zuhayli (d. 2015) is a traditional mufti and university 
professor who has written voluminous works on Islamic jurisprudence 
and Qur’anic exegesis. His book on legal methodology is one of the 
most referenced works in the field, after that of his teacher Abu 
Zahrah.  

Like Abu Zahrah, Zuhayli approaches legal methodology by first 
appraising the legal norms (a^k¥m) and then turning to the method 
of deducing a^k¥m by evaluating their sources, executors, and bene-
ficiaries. We know that this way of formatting u|‰l al-fiqh commenced 
with al-Ghaz¥lÏ’s horizontal approach to legal methodology (see 
Chapter 5). “The main purpose of legal methodology,” al-Zuhayli 
adds, “is to distinguish legal norms.”24 Similar to Abu Zahrah, he 
divides the topic of legal norms into four sections: 1) types of legal 
rules (^ukm), 2) the lawgiver (^¥kim), 3) the subject of the law 
(ma^k‰m fÏhi), and 4) what the law has ordained (ma^k‰m ¢alayhi). 
But unlike his teacher, he does not discuss the sources of the law under 
the rubric of ^¥kim, but contents himself with presenting a theological 
argument on reason’s role vis-à-vis the revelation.25 

The second topic is “the method of deducing legal norms,” in 
which he includes varieties of literal interpretations and contextual 
implications.26 The third topic centers on the sources of Islamic law 
under the rubric of ma|¥dir (i.e., the Qur’an, the Sunnah, consensus, 
and qiy¥s). We know that most authors, among them al-Ghaz¥lÏ, 

The Reorientation of Legal Methodology in the Recent Era

89

FINAL FOR PRINT Sept2023 Islamic Legal Methodology.qxp_Revised Papers  30/10/2023  16:14  Page 89



regarded these two topics as the core of u|‰l al-fiqh. As a corollary to 
the sources, Zuhayli adds some practical principles such as juridical 
preference (isti^s¥n), considering the public interest (isti|l¥^), custom 
and habits (¢urf wa ¢¥dah), and blocking the means (sadd al-dhar¥’i¢); 
such theoretical principles as the legal state prior to revelation and 
the presumption of continuity (isti|^¥b); and some rational maxims 
such as induction (istiqr¥’).27 Zuhayli’s fourth topic on legal method-
ology deals with the abrogation of the law (naskh), which is the result 
of an ongoing re-evaluation of textual sources. 

He presents a chapter each on ta¢lÏl al-nu|‰| (textual analysis) and 
maq¥|id al-sharÏ¢ah (the end goals of the law) to secure the traditional 
method of understanding the sources. Instead of providing a broad 
context for the maq¥|id theory as al-Sh¥~ibÏ did (see Chapter 6), he 
tries to confine them to already well-defined juridical concepts.28 The 
two interrelated topics of ijtihad and taqlÏd are, in fact, two socio-
religious questions on the process to gain the credentials of a mujtahid 
in order to be able to adjudicate cases properly, discern the law 
theoretically, and determine at which stage one is religiously duty-
bound to fulfill the religious tasks. Despite their methodological 
nature, these topics are among the most debated parts of jurisprudence 
and became part of the applied law in Shi¢i fiqh (see Chapter 8). 
Zuhayli’s last chapter deals with the problem of conflicting laws, in 
which he includes cases of abrogation and juristic preferences.29
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THE UßƒL methodology found a new momentum in the Shi¢i 
seminaries during the second half of the eighteenth century when the 
leading jurisprudents of the shrine cities of al-¢Atab¥t inaugurated an 
extended form of ijtihad to widen the scope of the u|‰l in order to 
deal with newly occurring issues. This trend, which has continued, 
gave a distinct identity to a host of rational principles by separating 
them from semantics and literal interpretations. A significant number 
of works were produced to elaborate the new u|‰lÏ methodology 
among which, the following four renowned figures represent this 
trend: al-QummÏ, An|¥rÏ, Khurasani and al-Mu·affar. They were 
instrumental in solidifying the triumph of the U|‰lÏs over the 
Akhb¥rÏs. The latter repudiated the discipline of u|‰l al-fiqh and 
argued in favor of espousing the literal meaning of the hadiths. 

During the Akhb¥rÏ’s dominance on the Shi¢i centers of Iran, Iraq, 
Lebanon and Bahrain, the jurists produced a number of ethico-
juridical works based mainly on the tradition-reports compiled by 
authors such as Mull¥ Mu^sin Fay\ K¥sh¥nÏ (d. 1091/1680) and 
Mull¥ Mu^ammad B¥qir MajlisÏ (d. 1111/1699). These works, 
nevertheless, were not considered typical legal works to meet the 
growing demands of time-honored questions. By the late twelfth/ 
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eighteenth century the Akhb¥rÏ trend lost much of its appeal among 
the Shi¢i school of the shrine cities of al-¢Atab¥t, and gave way to the 
application of u|‰lÏ principles. 

The catalyst for the downward trend of Akhb¥rism was the chief 
jurist of the time Shaykh Y‰suf al-Ba^r¥nÏ (d. 1186/1772) who set 
out to write a comprehensive book on Shi¢i fiqh. To write a full-
fledged work of such kind, he had to invoke ijtihad and some u|‰lÏ 
principles such as isti|^¥b although he theoretically rejected the role 
of ¢aql (intellect) and ijm¥¢ (consensus) in deriving legal rulings.1 In 
fact, he posed the question: how is one to derive law when the 
possibility of acquiring knowledge no longer existed with the onset 
of the Imam’s occultation? He suggested that the community had no 
choice but to seek recourse to ijtihad to derive new legal norms.2 The 
modern scholar W. Madelung opines that al-Ba^r¥nÏ later espoused 
an intermediate position between Akhb¥rism and U|‰lism.3 The 
contemporary author Ayatollah Jannaati has even suggested that al-
Ba^r¥nÏ had later changed his position and adopted the u|‰l method- 
ology and the practice of ijtihad but had kept this hidden from the 
public.4 

Al-Ba^r¥nÏ exhibited respect and reverence for his u|‰lÏ opponents 
to the extent that he allowed his chief adversary Mu^ammad B¥qir 
Bihbah¥nÏ (d. 1205/1791) to flourish in seminaries by encouraging 
his students to attend his lectures, and still more, by assigning him the 
task of leading his funeral prayer upon his death.5 The efforts made 
by al-Ba^r¥nÏ to reduce the tension between the two factions were 
misinterpreted by later U|‰lÏs as a sign of weakness and, as such, they 
credited Bihbah¥nÏ with victory over the Akhb¥rÏs. Despite al-
Ba^r¥nÏ’s aspiration for respect and civility, the U|‰lÏ–Akhb¥rÏ 
conflict continued and eventually turned into personal refutations and 
even bloody clashes between the supporters of two sides during the 
nineteenth century. Bihbah¥nÏ succeeded in re-establishing u|‰l 
methodology in the shrine cities, however he digressed to writing 
polemical treatises rather than u|‰l works.6 Yet, his direct and indirect 
students fulfilled the function to which we now turn. 
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Al-QummÏ 
Al-MÏrz¥ Ab‰ al-Q¥sim al-QummÏ (d. 1231/1815), one of the most 
renowned students of Bihbah¥nÏ, vehemently espoused the method 
and principles of u|‰l al-fiqh and wrote a detailed textbook on this 
subject. It is worthy to note that following the model set by Shaykh 
¤asan al-¢®milÏ in his Ma¢¥lam al-U|‰l,7 al-QummÏ focused on 
semantics and literal interpretation, and presented strong arguments 
which had often been equipped with terms borrowed from formal 
logic. However, because of the remnant effects of Akhb¥rÏ influence, 
the parts on “discursive reasoning” (al-mab¥^ith al-¢aqliyyah) could 
not yet be developed in their own right in Shi¢i u|‰lÏ writings of the 
time.  

In the introduction of his work, al-QummÏ deals with the definition 
of u|‰l al-fiqh as well as the connotation of a word, its varieties and 
true meanings: real or metaphor, homonym (mushtarak) and derived 
(mushtaqq). He does not hesitate to employ terms borrowed from 
grammar and logic (such as definition, differentia and genus) to 
illustrate his arguments.8 He divides his work into six chapters of 
which five are allocated to either semantics or literal interpretation of 
legal norms, and the last chapter covers sources of the law and who 
should be in charge of implementing it.  

The first chapter bears the title of “Commands and Prohibitions” 
wherein al-QummÏ elaborates on both semantics and literal 
interpretation of legal norms, their applicability and prerequisites. It 
is remarkable that semantical topics such as tab¥dur (lit. to appear at 
first glance), taqdÏm (lit. to advance prerequisites) and iqti\¥’ (lit. 
requirement) appear to be of central importance in this part of his 
work9 and this also becomes a pattern for succeeding Shi¢i authors. 
The second chapter also concentrates on literal interpretation under 
the rubric of “perspicuous and intricate” and “apparent and divergent 
meanings.” In the first section of this chapter, he seems concerned 
with the literal interpretation only; whereas in the second, he is more 
focused on semantics.10 He focuses on “general and its particulariza-
tion” in the third chapter where he presents an extensive elaboration 
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on the method of finding the true legal norms from amongst 
conflicting and sometimes contradicting or abrogating rulings derived 
from the revealed texts. With a lesser scope, he then deals with “the 
clear and metaphorical” in Chapter 4, and “absolute and qualified” 
in Chapter 5.11 

After dealing with literal analysis and semantics in five chapters, 
al-QummÏ turns to legal indicants or sources of the law (al-adillah al-
shar¢iyyah) beginning with ijm¥¢. He does not explain why he 
commenced his account on the adillah with the controversial authority 
of ijm¥¢, which implies that he dismissed the hierarchy of the sources 
of the law. He, like most of the Shi¢i authors, invalidates ijm¥¢ in the 
absence of the Twelfth Imam. Nevertheless, he upholds the validity 
of shuhrah (lit. fame) and the practice of conscious following of a 
prevalent view (mut¥ba¢at al-qawl al-mashh‰r). He introduces the 
new concept of mut¥ba¢ah as a supplement to ijm¥¢ and in this context 
it means compliance of a number of the ¢ulam¥’ on a fatwa by a 
mujtahid in specific cases which would overrule opinions of others. 
Al-QummÏ considers mut¥ba¢ah as a concomitant component of ijm¥¢ 
and bases its validity on the Qur’anic verse: “As for the one who 
opposes the messenger, after the guidance has become clear to him, 
and follows other than the believers’ way, we will direct him in the 
direction he has chosen, and commit him to Hell; what a miserable 
destiny” (4:115). He concludes that “believers’ way” (sabÏl al-
mu’minÏn) by itself constitutes a positive practice, and conveys the 
idea of mut¥ba¢ah from which no learned jurist should deviate.12 His 
emphasis on shuhrah and “believers’ way” may explain why he 
prioritized the topic of ijm¥¢ over the Qur’an and the Sunnah. 
However, discussion on the Qur’an and the Sunnah do appear in the 
same chapter that was initially dedicated to ijm¥¢.  

Al-QummÏ’s discussion of the Qur’an has a polemical character 
and focuses on refuting Akhb¥rÏ views and their way of approaching 
the Scripture. He opens his debate with the legal value and the 
practices adopted with reference to the perspicuous (mu^kam¥t) 
verses of the Qur’an as a point of departure to repudiate the Akhb¥rÏ 
claim that the Qur’an is generally metaphorical or symbolic 
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(mutash¥bih). This is to deflect the Akhb¥rÏ claim that only the Imams 
can be deemed to be true interpreters of the Book. This argument 
eventually ends up pervading the entire discussion on the Book,13 and 
does not allow him to remind his readers that semantics and literal 
elaborations would solve much of the implications of the Qur’anic 
verses which are not considered appropriate for direct application. 
His discussion of the Sunnah begins with a definition of khabar 
(statements), and it extends to varieties and qualifications of tradition-
reports. He, indeed, uses “tradition” in the sense of “utterances of an 
infallible person” (qawl al-ma¢|‰m) by which is meant the traditions 
on the authority of the Prophet and the Imams either combined or 
separate.14 

The importance of the idea of mut¥ba¢ah in his thought is reflected 
in one of his juridical letters recorded in a contemporaneous work. In 
this letter, he speaks about the necessity of choosing the most distin-
guished and supreme mujtahid as a marja¢ (a source of emulation by 
others). In addressing a juridical question raised by one of his 
colleagues, he wrote:  

 
…In your case, I think you could be excused if you had no idea 

of having possible access to a superior mujtahid. Your short-

coming is not in performance of prayer, rather it is in your choice 

of marja¢. If you generalize this case and include the public 

interest, you would see that the problem rests in finding a true 

and superior mujtahid.15 

 
Concerning the position of marja¢ in the Shi¢i community, the 

language used in the above letter has no precedent in the history of 
Shi¢ism. The content of this letter shows that the rise of the clerical 
authority of U|‰lÏ ¢ulam¥’ had come of age and burgeoned enough to 
engender the centralized position of marja¢ al-taqlÏd for the Shi¢i 
community of this period. In fact, al-QummÏ’s aspiration as echoed 
in the above letter was realized in the person of one of his students – 
namely Mu^ammad ¤asan NajafÏ-Isfah¥nÏ (d. 1266/1849), who was 
acclaimed as the sole marja¢ three decades later.  
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An|¥rÏ 
A new strand of rational maxims developed in the Shi¢i seminaries in 
the second half of the thirteenth/nineteenth century when the u|‰lÏ 
trend of jurisprudence became recognized as conventional and main-
stream in the Shi¢i community. In constructing and rehabilitating the 
legal methodology, emphasis on semantics and literal interpretation 
remained the same, but had been supplemented with a new series of 
rational argumentations whose essence laid in meticulous interplay 
between conflicting rules of the law. The towering figure in this regard 
was Shaykh Murta\¥ An|¥rÏ (d. 1281/ 1864) who developed this 
trend of Us‰lism in the shrine seminary of Najaf. He presented u|‰l 
al-fiqh in two parts: 1) the literal subject matters (al-mab¥^ith al-laf-
·iyyah), and 2) the rational subject matters (al-mab¥^ith al-¢aqliyyah). 
The first discourse was recorded by one of his students in a book 
named Ma~¥ri^ al-An·¥r.16 The second discourse was contained in 
several treatises signed and titled by the author as Far¥’id al-U|‰l. 
Central to the present discussion is the latter work where he deals 
exclusively with the methods of application of rational principles to 
juridical cases.  

An|¥rÏ’s point of departure in this work is epistemological, and 
begins with the question of how legal knowledge should be attained. 
He proposes that the position, which a mukallaf (capacitated person) 
usually takes in the understanding of the legal norms is: 1) one of 
certainty (qa~¢), 2) a valid conjecture (·ann) or 3) of doubt (shakk).17 
The first category applies essentially to certain knowledge of things 
which are subjects of the legal norms. It is possible that certainty could 
be acquired within the context of things (i.e. rational premises). As 
such, knowledge then can be just mediums (aws¥~) between man and 
the legal norm (^ukm).18 The validity of this category, therefore, 
derives from itself rather than the law. Then, An|¥rÏ raises the 
question of whether certainty acquired from the rational premises is 
valid or not? He concludes in the affirmative and adds that the 
tradition reports should not be taken as opposing “rational certainty.” 
Here, he challenges the Akhb¥rÏ’s position of refuting logical premises 
and defends the use of syllogism in legal methodology, which he 

ISLAMIC LEGAL METHODOLOGY

96

FINAL FOR PRINT Sept2023 Islamic Legal Methodology.qxp_Revised Papers  30/10/2023  16:14  Page 96



applies in this part of his work.19 He includes “general knowledge” 
(al-¢ilm al-ijm¥lÏ) in the category of relative certainty although its 
validity appears to be speculative.  

The second category, the valid conjecture, according to him, is an 
avenue to reach the reality of things, and it includes contextual signs 
(al-am¥r¥t al-ma¢m‰lah) which attach validity to the outward 
meanings of the revealed texts. These signs either have rational bases 
or entail a rational argument. Even in cases when they are not 
considered valid, he tries to obtain another perspective from them.20 
The third category of understanding the proper legal norms is based 
on doubt. The practical way to find out the appropriate legal passage 
in case of doubt rests on taking one of the following two positions: 

 
1) Without taking the past situation (s¥biqah) into consideration, one 

of the three rational principles should be employed as practical 
avenues for solving problems: a) I^~iy¥~ (to be prudent in case of 
doubt resulting from ignorance of the law or its subject matter): 
The principle of prudence requires that the one in doubt either 
attempts to discover the true application of the law or repeats his 
legal action. An|¥rÏ tends to restricts its application to relevant 
cases only.21 b) Bar¥’ah (lit. the state of being discharged from 
liability): If doubt in the subject matter constitutes a valid case for 
the principle of bar¥’ah’s application, three situations should be 
taken into consideration: First, there is a punishment for not 
searching to find the law even though the action may be considered 
legally correct. Second, the action can be considered legally correct 
(a|l al-|i^^ah) in contracts only as a declaratory law (al-^ukm al-
wa\¢Ï). Third, the principle of bar¥’ah cannot be applied in rituals 
where the intention of pious act (qurb¥) is a constituent element.22 
c) TakhyÏr (juristic choice): He includes this among the practical 
principles but does not elaborate on it in this part. In the epilogue 
of his work, he sets the condition that the choice should be made 
after exhausting all avenues of juridical investigation, since the 
intellect alone is ^¥kim (the ruler) in the case.23 
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2) Taking the past situation into consideration, and that is isti|^¥b – 
the principle of presumption of continuity or status quo when there 
is no proof to indicate any change from the past situation. An|¥rÏ 
introduces isti|^¥b as a rational practical principle whose authority 
resembles that of induction and deduction in logic. The shar¢Ï 
legitimacy of isti|^¥b is analogous to several principles understood 
from the Qur’an and the Sunnah, such as “doubt never invalidates 
certainty” (l¥ tanqu\ al-yaqÏn bi al-shakk).24 Here, he deals in 
detail with varieties of isti|^¥b: positive or negative and subject or 
normative ones. He considers it to be the key principle which takes 
priority over other practical principles. Through isti|^¥b, one 
either proposes a new solution or supports the existing norms. In 
the epilogue, he deals with the issue of conflict of laws under the 
heading of “equivalence and preponderence” (al-ta¢¥dul wa al-
tar¥jÏ^). Among other things, he tries to shed more light on 
problems of intervention (wur‰d), governance (^uk‰mah) and 
particularization (takh|Ï|).25 

 
An|¥rÏ’s frequent use of rational principles gives the impression 

that he did not consider the existing sources of the law adequate to 
respond to newly arising questions. The negative presumption of 
continuity (isti|^¥b al-¢adam), per se, implies the lack of any 
applicable rule and a return to existing practices which are mainly 
based on customs. The frequent application of this kind of isti|^¥b 
seems to aim at equipping the Shari¢ah with customary laws rather 
than at sticking to remotely applicable a^k¥m (legal norms). However, 
his theoretical elaboration on the rational avenues for arriving at a 
plausible solution impressed the Shi¢i milieu of his time, and the 
practical principles found a distinct place in the articulation of 
subsequent Shi¢i law and legal methodology. Most of the succeeding 
Shi¢i authors added several chapters to their works in order to include 
the aforesaid rational principles into their legal methodology.26 It 
seems, nevertheless, that they had problems with how and to what 
extent they should incorporate these principles into their legal 
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methodology since An|¥rÏ had not determined their place in the 
overall composition of u|‰l al-fiqh.  
 
Khurasani 
One of the most celebrated works in the field of legal methodology is 
Kif¥yat al-U|‰l by a student of An|¥rÏ named Mull¥ Muhammad 
Kazim Khurasani (d. 1329/1911) whose unyielding fatwas in support 
of Constitutionalism were crucial for the triumph of the Iranian 
Constitutional Movement of 1906–1911. His work is heavily imbued 
with semantics of the legal texts to the extent that the authority of 
sources of the law and rational reasoning appear only in the context 
of discussion on literal interpretations. In his introduction he explicitly 
states that the objective of u|‰l is to draw generalization out of various 
subject matters, not merely to elaborate on the four sources of the 
law. He explains that if one focuses on the sources, the argument 
would ultimately turn into how to establish the textual authority and 
applicability of the four legal indicants (al-adillah al-arba¢ah). How-
ever, the scope of literal interpretation is much wider than remaining 
confined to the adillah or the fixed texts.27 

Khurasani opens his discourse with a new heading: “wa\¢ al-alf¥·” 
(lit. to lay down words) under which he states that words are laid 
down by either designation or convention (al-ta¢yÏnÏ aw al-ta¢ayyunÏ). 
With this point of departure, he presents a linguistic discussion on 
varieties, meanings and differences between the statement and 
composition.28 He employs his knowledge of theology for the sake of 
a weighty analysis on linguistics as he refers to Avicenna and Khw¥jah 
Na|Ïr al->‰sÏ’s conceptions of al-dal¥lah al-ta|dÏqiyyah (lit. confirma-
tive denotation) to highlight the importance of human will (ir¥dah) 
in understanding the implications of a word which can go beyond its 
literal meanings.29 As such, Khurasani presents an amply elaborated 
account on various ways of reading the real, intended, implied, and 
sometimes intricate meanings of the legal texts. This part of his work 
attracted later authors, some of whom considered this kind of 
approach as the beginning of Shi¢i hermeneutics, if its logical and 
theological backgrounds were well understood.30 
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Legal Command (amr) is the title of the first chapter where 
Khurasani elaborates on its varieties and methods of understanding 
and application.31 Muqaddimat al-w¥jib is the necessary prerequisites 
of legal commands which are as obligatory to carry out as the 
commands themselves. The same rule applies to the contrary (\idd) 
cases in his categorization,32 which are part of “prohibition” on which 
he focuses in the next section. The problem of applicability of 
conflicting laws to a case is discussed under the heading of ijtim¥¢ al-
amr wa al-nahy. For instance, the place of prayer by law should not 
be usurped (magh|‰b). As such, there is tension between the applica-
tion of the command to perform the prayer on time and the prohibi- 
tion of appropriating other’s property without the owner’s consent.33 
The next question is how and when the prohibition entails the 
nullification of an act. In this chapter, he discusses a number of legal 
principles which fit in the category of legal maxims’ (qaw¥¢id al-fiqh) 
rather than u|‰l al-fiqh.34 

In pursuit of his literal approach, Khurasani then puts forward the 
topic of “implied meanings” (maf¥hÏm) in the third chapter. This 
topic, which was propounded into legal methodology by the early 
¤anafÏ authors, deals with the scope of meanings of the legal norms 
(a^k¥m). The expressed (man~‰q) meaning, of course, enjoys the 
authority of proof (dalÏl). The implied meaning, too, generally bears 
the same authority. Only divergent meanings (al-mafh‰m al-mukh¥lif) 
are matters of argumentation, and he elaborates on the meaning of 
some of them.35 “General and particularization,” “abstract and 
qualified” and “symbolic and lucid” are topics of the next two 
chapters which do not vary from the previous forms of presentations, 
save for his meticulous elaboration. With the five above-mentioned 
chapters, he completes his account on the textual evidences and their 
legal authority. Thereafter, he turns to contextual evidences.  

“The Valid Contextual Evidences” (al-am¥r¥t al-mu¢tabarah) can 
be derived from either the revealed or rational sources. In both cases, 
they usually enjoy the authority of legal proof pending the way they 
are characterized. In this context, he distinguishes the legality of 
“certain knowledge” (qa~¢), “explicit meanings of words” (·aw¥hir 
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al-alf¥·), “contextual sign” (qarÏnah), consensus (ijm¥¢), fame 
(shuhrah), solitary tradition-reports (¥^¥d), varieties of valid 
conjecture (·ann) and preference (tarjÏ^).36 As shown above, some of 
the evidences are reduced to the category of ·ann rather than ¢ilm, yet 
they bear the same legal validity because of contextual factors. The 
validity of contextual evidences have their root in the Qur’an and the 
Sunnah and in the early presentations of u|‰l al-fiqh. However, with 
his linguistic approach, he re-conceptualizes ways of evaluating the 
contextual evidences. 

After dealing with dalÏl and am¥rah, Khurasani turns to a|l (the 
principle) which should be considered legally valid in the absence of 
any other evidence. The authority of the a|l, which was later re-titled 
as the practical principle (al-a|l al-¢amalÏ), derives from discursive 
reasoning, which is in line with the spirit of the Shari¢ah rules. 
Following the pattern set by An|¥rÏ, Khurasani discusses the four 
general and practical principles (al-u|‰l al-¢amaliyyah) in the seventh 
chapter. His treatment of the issues is similar to his master except 
when he elaborates on takhyÏr (juristic choice) and a number of juristic 
maxims such as ¢l¥ \arar wa l¥ \ir¥r’ (no harm shall be inflicted or 
reciprocated).37 

The last chapter explores cases of conflict of laws under the title 
of ta¢¥ru\ al-adillah wa al-am¥r¥t. Khurasani acknowledges the 
hierarchy of the evidences for he generally sees no possibility that a 
contextual evidence (am¥rah) may conflict with a text-based evidence, 
or for a juridical maxim (a|l) to be applicable while a valid proof or 
contextual evidence is presentable. Indeed, the a|l inevitably prevails 
where two equally valid evidences negate each other. Discussing these 
issues, he also points to the “secondary designation” (al-¢unw¥n al-
th¥nawiyyah) of an action that may exceptionally overrule or post- 
pone the first and direct application of the law in cases of difficulty, 
constrain, exigency, or compulsion.38 This argument provided an u|‰lÏ 
pretext for some Shi¢i governments to excuse themselves from carrying 
out the law whenever it was expedient to do so. As an epilogue, he 
brings to the fore the question of ijtihad and taqlÏd. These two topics 
became so pronounced in the nineteenth and twentieth centuries that 
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no Shi¢i jurisprudential work could ignore them. In this part, he 
endorses the necessity of following the opinion of the most learned 
mujtahid.39 

In his two last chapters, Khurasani appears to be much engaged 
in the contents of the texts and the sound judgment of the jurisprudent 
in charge, in spite of the fact that his overall format rests on the literal 
form of textual expressions. He actually deals with common sense 
and the human rational faculty for recognizing and interpreting the 
proper legal norm. Rubrics such as contextual evidences, signs, or 
priorities refer to juridical pretexts which allow both customary law 
and human preference to decide the applicability of the proper legal 
norm. Nevertheless, the methodological authority of his work is 
essentially centered on the “literal demonstration of the texts.” 
 
Al-Muzaffar 
Shaykh Muhammad Rida al-Muzaffar (d. 1383/1964), aware of the 
twentieth century educational changes, attempted to simplify both the 
language and contents of Islamic legal methodology so as to make it 
available to a wider range of readers and students. We will focus on 
his achievements after a survey on the structure of his presentation 
of u|‰l al-fiqh. 
 
Al-Muzaffar’s Presentation of Legal Methodology 
Al-Muzaffar divides his legal methodology into four sections preced-
ed by a prelude and an introduction, and followed by an epilogue. 
 
Prelude: Definition, subject matters and setting the topics of u|‰l. 
Introduction: Linguistic bases of legal texts. How words are laid down 
to convey meanings; real or metaphor; intention and expression. 
 
a. Semantics (mab¥^ith al-alf¥·)  

1. The derived words (al-mushtaqq¥t). 
2. The commands. He presents varieties of obligatory (w¥jib) 
    norms. 
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3. The prohibitions and their varieties. 
4. Implied meanings (al-maf¥hÏm) which are divided into six 
    kinds. 
5. The general and the particular (al-¢¥mm wa al-kh¥||). 
6. The absolute and qualified meanings (al-mu~laq wa  
    al-muqayyad). 
7. The ambiguous and lucid terms (al-mujmal wa al-mubayyan). 

 
b. Rational Entailments (al-mul¥zim¥t al-¢aqliyyah)  

This is a new title under which al-Muzaffar juxtaposes two sets 
of never previously related topics: 
1. Independent analytic reasoning (al-mustaqill¥t al-¢aqliyyah):  
    human intellectual perception of good and evil. 
2. Dependent analytic reasoning (ghayr al-mustaqill¥t al- 
    ¢aqliyyah): They include rules of necessity (i\~ir¥rÏ),  
    expediency (ma|la^ah), and the principle that entails an  
    obligation from obligatory premises. 

 
c. The Proofs (^ujaj)  

The authority to validate legal norms is derived from: 
1. The Holy Book: The problem of abrogation is discussed here. 
2. The Traditions of the Prophet and infallible Imams. 
3. Consensus: The opinion of the majority indicative of the 
    ^ujjah. 
4. The Rational Proof (al-dalÏl al-¢aqlÏ). 
5. The Validity of the Manifest Meanings (^ujjiyyat al- 
    ·aw¥hir). 
6. Fame (shuhrah): The Widespread Circulation of Legal Maxims.  
7. The Practice of People (al-sÏrah) which resembles ¢urf  
    (custom). 
8. Qiy¥s: He defines it as expansion of ratio legis to new cases. 
9. Equivalence and Preponderance (al-ta¢¥dul wa al-tar¥jÏ^). 
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d. The Practical Principles 
1. The principle of presumption of continuity of the past (a|l  
    al-isti|^¥b). 
2. Bar¥’ah: the state of being discharged from liability. 
3. I^tiy¥~: to be prudent in case of ignorance of the law or  
   other matters. 
4. TakhyÏr or juristic choice, after exhausting all legal proofs  
    and signs.40 

 
As shown above, al-Muzaffar constructed a new format for u|‰l 

al-fiqh in which various topics of the discipline are carefully charac-
terized and arranged according to the category of their functions.41 
The first quarter belongs to semantics as much as an understanding 
of the legal language requires. He follows the traditional pattern, par-
ticularly in this part of his work. Nevertheless, he does not extend 
semantics to be inclusive of the major part of his methodology. The 
second quarter bears the novel title of “rational entailments” where 
he puts together two sets of never previously related topics. That is 
“intellectual reasoning” divided into “dependent” and “independent” 
juxtaposing the validity of the human intellectual faculty with a 
number of semi-revealed but rationally understood rules. The latter 
category includes topics such as necessity (\ar‰rah), consideration of 
public interest (ma|la^ah) and muqaddimat al-w¥jib (the principle 
that entails an obligation from obligatory premises). The former 
category (al-mustaqill¥t al-¢aqliyyah – lit. independent reasoning) 
appears with a detailed definition including its role in deduction of 
appropriate laws from the revealed sources. Al-Muzaffar was the 
scholar who deeply investigated the scope of “independent reasoning” 
in Shi¢i jurisprudence, and eventually reduced the Shi¢i conception of 
independent ¢aql to the human intellectual perception of good and 
evil.42 

¤ujjah or legal authority is the next topic to which al-Muzaffar 
turns after dealing with ¢aql. He considers this quarter of u|‰l as the 
core and kernel of legal methodology that comprises the major 
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premises of all literal minors discussed in the previous quarters. He 
even draws a syllogism to demonstrate the importance of the legal 
authority.43 Central to his discussion is, of course, the authority of 
adillah particularly the revealed indicants i.e. the Qur’an and the 
Sunnah. First, however, he focuses on meanings of the legal authority, 
contextual evidence (am¥rah) and valid conjecture (·ann). Then he 
discusses the authority of the Qur’an, the Sunnah and ijm¥¢ in a 
conventional manner. The rational indicant (al-dalÏl al-¢aqlÏ) as the 
fourth source of Shi¢i law is another focus of this quarter. He attempts 
to find out what is really meant by this category of legal source and 
presents a brief historical survey on how some Shi¢i authors have 
confused ¢aql as a source of law with contextual evidences such as 
maf¥hÏm (literal implications) or rational principles such as isti|^¥b 
(presumption of continuity). He eventually redefines ¢aql and reduces 
it to the human intellectual perception of good and evil.44 In his effort 
to provide meaningful context for many controversial notions, he does 
not hesitate to show how some expressions and titles did deceive 
(khid¥¢ al-¢an¥wÏn) both their authors and readers.45 

As a supplement to the above four sources of authority, al-
Muzaffar explores five rational practices which amount to legal 
authority (^ujjah), though they are not by themselves legal indicants 
(adillah). The manifestation of meanings (·uh‰r) is a semantic device 
that he places among supplementary elements of the ^ujjiyyah by 
basing it on juridical syllogism. Some Shi¢i authors, as indicated above, 
confused the function of ·uh‰r with the role of ¢aql as the fourth 
source of law. Next is the widespread circulation (shuhrah) of either 
tradition-reports or fatwas which amounts to legal authority in respec-
tive cases. In a similar manner, he invests authority in the practices of 
rational people (sÏrat al-¢uqal¥’) and some kinds of qiy¥s. He finally 
includes topics of conflict of laws – under the heading of the equiva-
lence and preponderance (al-ta¢¥dul wa al-tar¥jÏ^) – among intellec- 
tual inferences which serve legal authority for a ^ukm.46 As such, he 
attempts to expand the scope of ^ujjiyyah to cover most components 
of legal authority. 
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By exhausting all avenues of revealed and rational reasoning which 
lead to legal authority, there still remain some juridical problems to 
be solved by practical principles, which cannot be accepted as ^ujjah 
or dalÏl but only as contextual evidence (am¥rah). The practical 
principles constitute the fourth quarter of al-Muzaffar’s legal method-
ology. He propounds the four aforesaid practical principles of An|¥rÏ, 
and cautions readers that they are not limited to the four. There may 
arise new principles pending the context of their application. How-
ever, the attention should be focused on the applicability (majr¥) and 
suitability of all practical principles.47 

Overall al-Muzaffar seems to be attempting to reduce the semantics 
and literal parts of legal methodology in favor of a profound focus 
on the legal authority (^ujjiyyah) as the central topic of u|‰l al-fiqh. 
Before turning to the legal authority however, he proposes a series of 
rational entailments (mul¥zim¥t) which also bear on legal authority, 
but they do not depend on a revealed indicant as directly as the items 
of the ^ujjiyyah do. Thereafter, he deals with another set of rational 
principles, which in essence are practical solutions ultimately invested 
with legal authority. If we consider his introductory quarter on 
semantics as a literal discourse on ways of discerning the legal 
authority of the texts, we can then see how he defines the whole of 
u|‰l al-fiqh in terms of a search for the legal authority through juristic 
ijtihad. 

Concurrent with al-Muzaffar and after him, a number of Shi¢i 
authors presented legal methodology in its traditional form with 
numerous elaborations or modifications. None of them seem to have 
surpassed the brevity and thoroughness of al-Muzaffar’s work. It 
should, however, be mentioned that the u|‰l writings of the twentieth 
century thinker and jurist Sayyid Muhammad Baqir al-Sadr (d. 1980) 
offers another delicate arrangement within the juristic tradition. His 
work, nevertheless, is divided into three rounds of repetitive presenta-
tions in order to suit the format of his class and students and, as such, 
can hardly qualify as a distinctive format.48 

In the present era, a number of modern authors reproduced u|‰l 
al-fiqh with new proposals, and some of them suggested a new 
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approach to the Shari¢ah in reference to legal methodology to which 
we will focus in the next chapter. 
 
Al-Sayyid Muhammad Baqir al-Sadr 
As an original thinker of Islamic law, al-Sayyid Muhammad Baqir al-
Sadr (d. 1400/1980) re-oriented Shi¢i legal methodology with lucidity 
of language and new logical arguments. He also laid the groundwork 
for modern Islamic banking and the idea of juridical supervision of 
governmental institutions. Born in al-Kazimayn (Iraq) in 1935, he 
studied in Najaf under two well-known ayatollahs of the time: al-
Khu’i and al-Hakim. Aware of the current socio-economic ideas and 
trends, al-Sadr proposed such alternatives as Islamic insurance and 
banking systems as well as infusing juristic checks and balances into 
Muslim governance, which have become partly grounded in Iran and 
Iraq. Unfortunately, al-Sadr got deeply involved in politics by 
synthesizing the ideology of the Da¢wah Party (¤izb al-Da¢wah al-
Isl¥miyyah) and refuting Iraq’s ruling Ba¢th party, which eventually 
cost him his life in April 1980.  

He wrote three books on the discipline of u|‰l al-fiqh, the last of 
which, namely, Dur‰s fÏ ¢Ilm al-U|‰l (or al-¤alaq¥t), has become the 
focal point of current Shi¢i scholarship. It consists of three course 
teachings (al-^alaq¥t al-thal¥thah) in which he progressively enhances 
his elaboration on u|‰l al-fiqh. Below, we will present the gist of his 
account on Islamic legal methodology.  

In the introduction, he offers a new definition of u|‰l al-fiqh: 
“knowledge of the shared elements in the procedure of derivation 
from the divine law”49 (al-¢ilm bi al-¢an¥|ir al-mushtarakah fÏ ¢amaliy-
yah istinb¥~ al-^ukm al-shar¢Ï).50 By “shared elements,” he means the 
general principles that one holds in order to make rulings in different 
areas of the law, as opposed to special principles (al-¢an¥|ir al-
kh¥||ah) that are restricted to their specific domain. For example, “It 
is forbidden for a fasting individual to immerse his head in water” 
represents a reported tradition-report of the Lawgiver. This ruling 
addresses the specific elements of “forbid, fasting, and water immers-
ing,” all of which are subjects of fiqhÏ discussion; however, its validity 
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and the scope of its applicability are u|‰lÏ problems that can be solved 
by applying the general principle of ^ujiyyat al-·uh‰r al-¢urfÏ (the 
authority of demonstrating tradition-words in their common usage). 
This principle is frequently used in all areas of jurisprudence because 
it determines the applicability of the revealed law throughout the 
entire legal practice, whereas the forbidden action belongs to a specific 
category of the law.51 For this reason, al-Sadr preferred to describe 
u|‰l al-fiqh as “knowledge [of application] of the shared elements.” 
He also compared it with formal logic, characterizing the former as a 
“juridical way of analytical thinking” and the latter as analytical 
thinking, and concluded that the u|‰l are the logic of fiqh.52 

After illustrating their interaction, he focuses on the legitimacy of 
ijtihad or of using the u|‰lÏ methodology in the Shari¢ah to regulate 
the variety of shar¢Ï rulings. He points out that Shi¢i jurists refuted 
ijtihad up to the seventh/thirteenth century, when al-Mu^aqqiq al-
¤illÏ (d. 676/1277) separated it from qiy¥s (analogy) and legitimized 
the former and parts of the latter. This change altered the term’s 
meaning, he argues, because before al-¤illi’s time the Shi¢i ¢ulam¥’ 
understood it as an application of personal opinion (ra’y). The new 
view of ijtihad as an effort to derive a legal norm (^ukm) from the 
sources (the Qur’an and Sunnah) paved the way for them to see it as 
a “procedure” to determine the law and not a source of the law 
itself.53 The possibility of considering ijtihad as such a source points 
to the Sunni authors who regarded qiy¥s as an additional source of 
Islamic law. In the latter part of his introduction, al-Sadr tries to 
briefly clarify the definition of ̂ ukm as the divine-law ruling concern-
ing the Muslims, as opposed to the legal agents’ actions (af¢¥l), unlike 
the traditional ¢ulam¥’ who applied ^ukm to actions.  
 
Outline of al-Sadr’s Presentation of U|‰l al-Fiqh 
After al-Sadr’s innovative definition of Islamic legal methodology, he 
divides all u|‰l al-fiqh topics into two major parts: legal indicants 
(adillah) and procedural principles (al-u|‰l al-¢amaliyyah), followed 
by a sum of points on the conflict of legal indicants (ta¢¥ru\ al- 
adillah). 
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1. Legal Indicants: Regardless of their being definitive (qa~¢Ï) or not, 
all legal indicants can, according to him, be categorized in two 
parts of shar¢Ï (ordained by the Lawgiver) or ¢aqlÏ (rationally 
understood). 
a. Shar¢Ï indicants are essentially based on the Qur’an and  
     Sunnah, which include the tradition-reports from the infallible 

         Imams, and divided into verbal and non-verbal categories:  
i.  Under the rubric of verbal indicants, al-Sadr covers most  
   problems dealing with the semantics of Arabic language 
   with a somewhat logical approach.54 

ii.  Non-verbal indicants include the implications of action, 
   silence, and life conduct (sÏrah) of the Prophet and the 

    infallible Imams.55 
b.  Rational indicants cover a number of logical and legal prin- 

      ciples, which he discusses in a rather new context, such as  
   interrelations among different rulings and the contradiction  
   between obligation and prohibition.56 In his second course 
   teaching (al-^alaqah al-th¥niyah) he identifies the following 
     principles, among others, as rational indicants: 

i.  The impossibility of imposing an obligation beyond a 
      human being’s capacity (taklÏf ma l¥ yu~¥q). 

ii.  The possibility of conditional obligation (imk¥n taklÏf 
                   al-mashr‰~). 

iii. The implication of rational necessities (i\~ir¥r). 
iv. The impossibility of agreement between two opposites   

                   (ijtim¥¢ al-’amr wa al-nahy).  
v.  The concomitance between the shar¢ and reason. 

 
Concerning the application of the above indicants, he adds that 
all cases subject to the rational indicants must be definitive, not 
speculative (·annÏ).57 It is noteworthy that ijm¥¢ and ¢aql are, so 
far, missing from his account of shar¢Ï indicants (adillah).  

 
2. Procedural Principles (al-u|‰l al-¢amalÏ) are applied in the absence 

of a specific ruling. Al-Sadr presents the following four principles 
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with a different rubric and novel explanations: 
a.  The primacy of caution (a|¥lat al-i^tiy¥~). 
b.  The primacy of exemption (a|alat al-bar¥’ah).  
c.  The principle of the adequacy of summarized knowledge (al- 
    ¢ilm al-ijm¥lÏ). 
d.  The presumption of continuity (isti|^¥b). 

 
3. Conflict of Legal Indicants (ta¢¥ru\ al-adillah) includes: 

a. Contradiction between textual indicants. This contradiction, 
        which is verbal (not in content), should not be confused with 
         cases of general (¢¥mm) and specific (kh¥||) ones. 

b. Contradiction between procedural principles (bayn al-u|‰l), 
     such as between the above-mentioned principles of isti|^¥b  

    and bar¥’ah, wherein isti|^¥b governs. 
c.  Contradiction between textual indicant and procedural principle, 
     wherein the former prevails unless it is downgraded as am¥rah 
    (contextual evidence) due to doubt about its authenticity.58 

 
In his second course teaching (al-^alqah al-th¥niyah), al-Sadr puts 
forth four legal maxims to solve the problems of conflicting laws: 
a. Coventional clash (al-jam¢ ¢al-¢urfÏ) of two conflictingrulings. 
b. Collapse of both contradictory rulings (tas¥qu~ al-muta¢¥ri\Ïn). 
c. Preference (tarjÏ^) of specific (Shi¢i) traditions. 
d. Choice (al-takhyÏr) of the specific traditions.59 

 
The above outline shows that al-Sadr essentially adopted the late Shi¢i 
method of categorizing the main topics of u|‰l al-fiqh into the 
semantics of legal indicants (adillah) and the procedural principles (al-
u|‰l al-¢amaliyyah), followed by issues of conflicting laws. He does 
not give a special title to independent intellectual reasoning (al-
mustaqill¥t al-¢aqliyyah), which al-Muzaffar reduced to the human 
perception of good and evil (see above). However, in the course of 
elaborating the principle of adequacy of summary knowledge (al-¢ilm 
al-ijm¥lÏ), al-Sadr comes close to this concept, thereby suggesting that 
Shi¢i jurisprudence of the nineteenth and twentieth centuries was 
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leaning toward the semantics of Arabic language more than theology. 
This shift can well be seen by looking at how he reorients the theory 
of ^ujiyyat al-·uh‰r al-¢urfÏ (the authority of demonstration of 
tradition-words) in their common usage. In his third course presenta-
tion, he claims that the apparent meaning of tradition-words is the 
legal proof for understanding. He then buttresses this with the 
authority of the Qur’an and the Sunnah, as well as the normative 
conduct of rational people (sÏrat al-¢uqal¥’) to qualify his claim as 
regards the authority of ·uh‰r.60 

Al-Sadr does not give a separate title to ijm¥¢ (consensus) among 
shar¢Ï indicants, as most Shi¢i authors did. Rather, he places it in the 
“case verification” section, in which taw¥tur (successive transmission 
of hadith) stands first and shuhrah (fame) in the third place. It is 
apparent that he, unlike Mirz¥-ye QummÏ and Khurasani, does not 
recognize ijm¥¢ as a source of law that was attested to in Sunni law 
and conditionally adopted in Shi¢i law. By making shuhrah equivalent 
to ijm¥¢, al-ßadr shows his reliance on the procedural function of ijm¥¢ 
in the community, regardless of its theoretical value in Islamic juris-
prudence as an independent source of law. The way he positions ijm¥¢ 
in the “case verification” chapter implies that he was unconvinced by 
the Shi¢i theory of equating juristic ijm¥¢ with the very presence of the 
Twelfth Imam. We know that the U|‰lÏ ¢ulam¥’ of the nineteenth and 
twentieth centuries tried hard to preserve the position of ijm¥¢; even 
al-QummÏ proposed considering the ijm¥¢ of the Shi¢i ¢ulam¥’ as 
discovering (kashif) the words of the infallible Imams.61 

Thus we see that al-Sadr, more than either Khurasani or al-
Muzaffar, leans toward the practical and procedural aspects of u|‰l 
al-fiqh. In his approach, logic plays a more important role than 
theology. Compared to the Sunni legal methodologies of that time, 
we find the Shi¢i ones inclined to incorporate such logical principles 
as “the procedural principles” (al-u|‰l al-¢amaliyyah), whereas Sunni 
u|‰l al-fiqh was more inclined to adopt the role of such socio-
theological concepts as ma|la^ah (consideration of the public interest) 
and maq¥|id (purposes of the law), as we saw in the works of Abu 
Zahrah and Wahbah al-Zuhayli.62
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AT THE dawn of the twenty-first century, alternative approaches to 
the sources of Islamic law have become the salient features of the 
Islamic intellectual discourse. Although overshadowed by political 
“Islamism,” the theoretical changes in contemporary Islamic legal 
thought appear to be the current intellectual revival’s most compelling 
facet. Islamic law’s rise to prominence in recent decades has ignited 
new approaches to the primary sources together with novel methods 
of interpretation. At present, several quarters are voicing a desire for 
an ideal application of Islamic legal norms as their central theme. 
Some of them even defy the status quo and consider the system to be 
outdated because it does not address the people’s aspiration for social 
justice. In response, some Muslim scholars and intellectuals have 
sought to rationalize this pressing aspiration’s compatibility with 
modern proposals and a rehabilitated legal theory that they find 
suitable for the requirements of modernity. 

Islamic approaches to legal theory entered a new phase upon their 
exposure to modern scholarship, which recognizes a critical role for 
human rationality in legal corroboration unparalleled in Muslim 
traditional legal thought. Prior to this, the latter had experienced 
innovations in its legal methodology via the proposals of the Mu¢tazilÏ 
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“rationalists” such as Ab‰ ¤¥mid al-Ghaz¥lÏ, Ab‰ Is^¥q al-Sh¥~ibÏ, 
and Sh¥h WalÏyull¥h. But none of them had ever assigned a central 
place to human rationality in both perception and analysis, as the 
modern approaches have.  

The modern discourse on legal methodology can be identified with 
two distinct strains of scholars: 1) those who sought to reform Islamic 
law and ethics from within the existing system so that it could respond 
to these new challenges and 2) those who tried to introduce an exter-
nal approach, namely, to apply the modern disciplines of epistemology 
or hermeneutics. At the same time, the traditional discourse on law 
and its methodology still continues, largely oblivious to any new 
developments. This chapter focuses on new intellectual (non-
traditional) approaches only, beginning with those that belong to the 
first strain. 
 
Muhammad Iqbal 
The poet-philosopher Dr. Muhammad Iqbal (d. 1357/1938) 
approached the legal methodology and some u|‰lÏ concepts with a 
deep insight into both Western and Islamic legal philosophy. As a 
Hegelian graduate of Cambridge and Munich universities, and there-
fore fully aware of the role of “human development” in modern 
thought, he proposed his theory of “human progress” not only to 
inspire a new spirit of religiosity among Muslims, but also to warn 
them of Western modernism’s deficiency when it came to meeting 
one’s spiritual needs. He put forward the idea of the ego’s (khudÏ) 
development as a “constant becoming” and “self-realization” based 
on eternal love (¢ishq) and quest (shawq).1 For the ego to develop, it 
requires its freedom as well as its possible faults, both of which Iqbal 
found in the Qur’an. He wrote: 
 

Three things are perfectly clear in the Qur’an: 

1. Man is the chosen one by God. 

2. That man with all his faults, is meant to be the representative of 

    God on Earth.  

3. That man voluntary accepted trusteeship at his peril.
2 

FINAL FOR PRINT Sept2023 Islamic Legal Methodology.qxp_Revised Papers  30/10/2023  16:14  Page 113



ISLAMIC LEGAL METHODOLOGY

114

Iqbal attached great importance to reconstructing and codifying 
Islamic law on the grounds that an Islamic renaissance can be realized 
only after reexamining modern jurisprudence from the Qur’anic 
viewpoint.3 In his article “The Principle of Movement in the Structure 
of Islam,” he critically interrogates the place and role of Islamic law’s 
four sources. He maintained that the Qur’an’s main purpose was to 
awaken in each person the higher consciousness of his/her relationship 
with God. The notions of “human faults” and “free personality” 
markedly distinguish Iqbal’s thought from that of the traditional 
idealists, who entertained the idea of the perfect man (al-ins¥n al-
k¥mil).  

Iqbal’s idea of “free personality” stems from his theory of 
perpetual change and movement in both nature and history. He 
identifies the principle of movement within the workings of ijtihad4 
and proclaims that the closing of this particular “door” is “a pure 
fiction suggested partly by [the] crystallization of legal thought in 
Islam, and partly by intellectual laziness.”5 He suggests that fiqh 
should be opened up for criticism and reevaluation.  

Concerning the traditions of the Prophet, Iqbal first upheld Sh¥h 
WalÏyull¥h’s view that the Prophet, who sought to convey all-
embracing principles, could not possibly reveal different principles for 
different peoples or leave them to their own devices to work out the 
rules of conduct. Instead, God’s method was to train one particular 
group and then use it as a nucleus to construct a universal Shari¢ah.6 
Iqbal later changed his position and expressed his admiration for Ab‰ 
¤anÏfah, whose keen insight into Islam’s universal character had 
caused him to use these traditions only sparingly and to introduce 
isti^s¥n (juristic preference) and develop qiy¥s, both of which 
“necessitate a careful study of actual conditions in legal thinking.”7 
Iqbal concluded his argument by stating: “A complete grasp of value 
[of the traditions] alone can equip us in our endeavor to reinterpret 
the foundational principles.”8 

Iqbal considers ijm¥¢, the third source of Islamic law, to be the 
most important legal concept and thus is astonished that it had never 
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been institutionalized and thus had remained a mere idea. He regards 
the political interests of the Umayyad and Abbasid dynasties’ absolute 
rulers as responsible for restricting ijtihad’s power to individual 
mujtahids. For our own time, he proclaims that a legislative assembly 
is the only possible forum in which ijm¥¢ could be exercised and 
should inspire Muslims to form a legislative body. To Iqbal, ijm¥¢ 
means the embodiment of collective ijtihad, whose authority cannot 
be bound by the community’s previous consensus, including that of 
the Companions, except in matters where they were the sole authority. 
However, he refutes the idea that ijm¥¢ may repeal the Qur’an.9 

Iqbal presents a fresh analysis of qiy¥s as the fourth source of 
Islamic law by relating its development to the possible incursion of 
Aristotelian logic into the scholarship of second/eighth century Iraq 
where Ab‰ ¤anÏfah, with his Aryan background, had grown up and 
was primed to prefer “abstract analogy” over concrete tradition-
reports.10 Iqbal at first refutes this incursion, but finally embraces it 
due to his belief that the spark of living lay in “the creative freedom 
and arbitrariness of life,” whose presence in man is endorsed in the 
Qur’an and Sunnah. The pure reason to which the legists of Hijaz 
rightly reacted can turn Islam into a kind of lifeless mechanism. 
Because of their criticism, qiy¥s was later adjusted and eventually 
became a source of life and movement in Islamic law.11 Iqbal, 
however, criticized both schools of legal thought: the ¤ij¥zÏs did not 
see the full significance of their own position because they had 
“narrowed their vision to the ¢precedents’ that had actually happened 
in the days of the Prophet and his companions” and the modern 
¤anafÏ legists have “eternalized the interpretation of the founder or 
his immediate followers much in the same way as the early critics of 
Ab‰ ¤anÏfah eternalized the decisions given on concrete cases.”12 As 
seen above, Iqbal has a socio-philosophical insight into the legal 
schools’ various positions on qiy¥s, which may not fully correspond 
to the juridical understanding of the cases.  

One may ask how Iqbal kept “creative freedom” consistent with 
the “arbitrariness of life” of Arabia? Did he reduce humanity’s 
creative freedom to the arbitrariness or simplicity of life in Arabia? 

Modern Alternative Approaches to the Theory of Law

115

FINAL FOR PRINT Sept2023 Islamic Legal Methodology.qxp_Revised Papers  30/10/2023  16:14  Page 115



All of his writings, however, exhibit his full awareness of the various 
implications of “freedom” and “progress” in both the modern and 
traditional senses. The above-mentioned example typifies the com-
plexity of his thought in juxtaposing elements of both continuity and 
change in Islamic tradition. Reacting to those observers who found 
some contradicting arguments in Iqbal’s writings, Fazlur Rahman (d. 
1988) writes: “It would not, indeed, be a misuse of Iqbal’s own 
terminology if we say that a creative thinker operates by ¢ishq rather 
than by ¢aql. It is the task of the serious interpreter to enunciate and 
neatly formulate.”13 The idea of ishq, indeed, allows Iqbal to see the 
whole world as a “holy ground” that cannot be divided into the 
secular and religious. Rahman, however, concludes that “it may even 
be said that Iqbal suggests rather than enunciates.”14 

It is noteworthy that Iqbal deliberately chose the language of 
poetry (mainly Persian along with Urdu) to communicate his ideas. 
His choice of Persian was due to its suitability for the complexity of 
his thought.15 The latitude of Persian poetry apparently allowed Iqbal 
to deal with those “secrets of the universe” expressible only in the 
language of metaphor. A contemporary essayist observes that Iqbal, 
like some Western thinkers “finds Reality in some respect absurd, of 
a character that can neither be explained nor explained away.”16 
Iqbal, however, seems to believe that the language of poems would 
reach a wider range of readers with a deeper impression than would 
prose writing.  

As far as Islamic law is concerned, Iqbal’s suggestions on 
implementing ijm¥¢ and appraisal of qiy¥s seem innovative in both 
substance and outlook. His proposal of embodying ijm¥¢ in the form 
of a state assembly signifies his pragmatism for putting into effect an 
Islamic theoretical issue. Yet his redefinition of ijtihad as an instru-
ment of Islamic revival appears as his most persuasive contribution 
to modern Islamic doctrinal movements.  

 
Taha Jabir Alalwani 
Among the graduates of Cairo’s traditional school of al-Azhar, Taha 

ISLAMIC LEGAL METHODOLOGY

116

FINAL FOR PRINT Sept2023 Islamic Legal Methodology.qxp_Revised Papers  30/10/2023  16:14  Page 116



Jabir Alalwani (d. 2016) is renowned for his time-honored ideas and 
command of the Shari¢ah and legal methodology (u|‰l al-fiqh). His 
editing and publishing of al-Ma^|‰l, the great u|‰l work of Im¥m 
Fakhr al-DÏn al-R¥zÏ (d. 1209), catalyzed Alalwani’s legal outlook as 
depicted in several of his later treatises and articles on legal method-
ology and the history and principles of Islamic jurisprudence. Alalwani 
taught Islamic jurisprudence in Saudi Arabia for ten years before 
becoming a founding member, and subsequently the president of, the 
International Institute of Islamic Thought (IIIT) in 1985. He also 
wrote at length on the ethics of disagreement in Islam, the appraisal 
of ijtihad as the practice and knowledge of source methodology, and 
the Islamization of knowledge. Within the context of legal method-
ology and particularly ijtihad, as we will see below, he offers new 
proposals for dealing with the social problems facing today’s Muslim 
societies.  

Alalwani asserts the decline of ijtihad as the main cause of the 
present crisis of Islamic law. In several treatises, he surveys the history 
of ijtihad and the rise of taqlÏd (unquestioned following of the opinion 
and practice of others) and concludes that the present crisis of Islamic 
jurisprudence started with “closing the door of ijtihad” in the tenth 
century.17 He even states the year when this occurred – 310/922, the 
year of death of al->abarÏ, the historian, jurisprudent, and supposedly 
the last mujtahid. This phrase practically came to mean the official 
banning of public recognition for the existence or appearance of any 
new mujtahid. As a result, Alalwani argues, Islamic law was confined 
to following the opinions of one of the four early Sunni imams, 
namely, Ab‰ ¤anÏfah, M¥lik, al-Sh¥fi¢Ï, and Ibn ¤anbal.  

 
It was for this reason that Im¥m al-¤aramayn (d. 478/1086) claimed 

that there was ijm¥¢ [consensus] among the scholars of his day and 

that taqlÏd of one of the ßa^¥bah [the Companions of the Prophet] 

was not acceptable. Rather, people were to adhere to the fiqh of the 

four imams who had probed and examined the Shari¢ah, who had 

classified and given form to questions of fiqh, and who had digested 

the teaching and opinions of the Companions and the Successors.18 
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The circulation of such a supposed consensus among the seventh/ 
thirteenth-century jurists led Ibn al-ßal¥^ al-Shahraz‰rÏ (d. 643/1246) 
to claim that “following one of the four imams was obligatory (w¥jib), 
as only their teaching had been systematized, clarified and pre-
served.”19 However, ijtihad as an intellectual exercise could not come 
to a complete halt. As a result of the above tacit consensus, it acquired 
an oblique path in which several exigent and miscellaneous formulas 
were invoked. For example, traditional scholars proposed al-^iyal wa 
al-makh¥rij (i.e., legal stratagems and loopholes) to provide a way to 
resolve day-to-day problems. Alalwani refutes such marginal and 
superfluous solutions, which often skirt the issue without setting a 
norm to deal with the core problem,20 and presents his own proposals 
in two categories: 

 
1. In his earlier works, he focuses on a critical presentation of the 

history of Islamic jurisprudence and the methodology of ijtihad, 
most of which may be regarded as a traditional examination of 
the concepts. In 1990, he published a treatise on the nature and 
history of Islamic legal methodology’s (u|‰l al-fiqh) development, 
which he characterized as “the most important method of research 
ever devised by Islamic thought.”21 His evaluation of its nature 
and place centered on the history of u|‰l al-fiqh’s development 
and the role it had played in reconciling revelation and reason. He 
emphasized the period of the Companions, who were the second 
source of the prophetic instructions after the Qur’an. His main 
topic, however, is the issues related to ijtihad. To restore this 
practice in the proper sense, he proposes that: 

 
a. Special attention should be paid to the methods of exercising 

    ijtihad by those traditional scholars who developed theories  
  for qiy¥s (legal analogy), isti^s¥n (juristic preference), and 
    ma|la^ah (consideration of public interests).  
b. Given that an absolutely all-inclusive mujtahid cannot exist, a   
   scholarly collegial council should be established and include 

      experts who specialize in all aspects of modern life. 
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c. Scholars must take an interest in knowing the Shari¢ah’s  
      purpose and end-goals and set guidelines to organize the study 
     of problems.22 

 
2. More of his “up-to-date” ideas appear in his works on ijtihad and 

the maq¥|id. In an article published in 1991, he proposes that ijti-
had’s dynamism should be used to structure an Islamic method-
ology (al-minh¥j) suitable for the Islamization of contemporary 
knowledge. To erect such a methodology, he warns, one must do 
his/her best to become free of the influence of Western scholar-
ship, namely, its categorization and concepts. For this reason, he 
does not sketch the structure for such a methodology, but only 
points out the need for definition, perspective, and a proper point 
of departure.23 In a panoramic assessment of ijtihad’s progres-
sion, Alalwani divides methodological (u|‰l) studies into special-
ized and unspecialized studies.  

 
The specialized studies more or less match up with his above-

mentioned traditional approach, whereas the unspecialized studies 
may be subdivided into secular and non-secular. The former, accord-
ing to Alalwani, comprise those who stretched ijtihad’s meaning “to 
the breaking point to justify their dream of modernization and 
Westernization.”24 For the latter groups, he offers the following 
remarks that should be attended to before devising a methodology:  
 
1. One must know the historical background of ijtihad and taqlÏd to 

understand the issues related to the division between intellectual 
[mainly juridical] and political authority in Islam and other  
matters. 

2. The connection between ijtihad and the Shari¢ah’s higher objec-
tives (maq¥|id) is important to illustrating the affinity between 
ijtihad and maq¥|id, or the antipathy between taqlÏd and the 
maq¥|id.  

3. Minute attention is required to realize the multiplicity of opinions 
under ijtihad and to clarify the truth behind them (ikhtil¥f). 
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4. Continuous self-renewal should be preserved through meetings 
and adjusting to changing circumstances. Ijtihad should not be 
considered a purely legalistic and legislative function.25 

 
The above outline points only to the positive side of Alalwani’s 

appraisal of the Muslims’ works. But he also makes sure to equip his 
arguments with numerous instances of mistakes and shortcomings 
made by Muslims when calling for ijtihad, especially during recent 
history. In seeking to make Islamic legal methodology relevant to 
today’s problems, he finds no other avenue better than that of ijtihad 
in the absolute sense to take the Shari¢ah’s higher objectives into 
account to conform to timely requirements. Needless to say, he 
wanted to see all changes occur within the limits of the Shari¢ah 
parameters and Islamic spirit.  

Alalwani’s continuous search for how to deal with modern 
questions from an appropriately Islamic perspective led him to 
another juridical formula, namely, the “knowledge of priorities” (¢ilm 
al-awlawiyy¥t). In a work published under the rubric of Maq¥|id al-
SharÏ¢ah, he both signifies the important role that “knowledge of 
rational priorities” can play in balancing and stabilizing Islamic 
jurisprudence and justifies this fact with examples taken from topics 
of “conflict of laws” (ta¢¥ru\) and preferences (tarajÏ^) which 
originally stem from reason rather than revelation. His interpretation 
of awlawiyy¥t in this context is much broader than the literal defini-
tion. A comprehensive knowledge of the Shari¢ah, namely, Islamic 
theology as well as jurisprudence, is needed to acquire the wisdom of 
priorities.26 

The negative effects that result from disregarding “the priorities” 
constitute a topic on which Alalwani elaborated and posited twenty-
four unwanted outcomes. We will content ourselves with mentioning 
the five important ones. First, Muslims being plunged so deeply into 
details (of the Shari¢ah) that they cannot neither systematize them nor 
address the subtle relation between cases and principles. Second, 
Muslims preferred to adhere to blind imitation (taqlÏd) rather than 
carrying out the initiatives (ijtihad). Third, they place too much 
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significance upon supererogatory or optional undertakings, before 
obligatory actions. Fourth, Muslim jurists often rely upon their 
presumption and refuse to investigate the causality of things. Fifth, 
the over-reliance upon the names of iconic (and often deceased) 
scholars from whom Muslims expect to hear the truth instead of 
verifying the authenticity of what these people said – a kind of idolatry 
(|anamiyyah) that deters them from thorough contemplation. The rest 
of his elaboration analyzes how trivial trends of thought and super-
fluous spiritual displays occupied their minds without making a real 
contribution to religion and society.27 

Alalwani provides remarkable points and explanations on the 
principles of awlawiyy¥t, although their origins go back to al-
Ghaz¥lÏ’s formula of mun¥sabah (lit. relevancy) and al-Sh¥~ibÏ’s 
theory of maq¥|id. In the later part of his book, he acknowledges al-
Ghaz¥lÏ and especially al-Sh¥~ibÏ as precursors of the idea. Alalwani 
argues that priorities were not followed up because trivial notions 
kept them away from devising a proper course of dealing with 
substantial problems.28 He clearly points out the fact that his concept 
of priorities should be understood along the Shari¢ah’s higher purpose 
(maq¥|id) and commands, as the title of his book suggests.  

Alalwani is one of few Muslim authors who present scholarly 
opinions of Islamic thinkers regardless of their sectarian or devotional 
attachments. He refers to and sometimes incorporates Shi¢i-oriented 
works of thinkers such as Sayyid Jam¥l al-DÏn al-Afgh¥nÏ (d. 1315/ 

1897) and Muhammad Hussain Na’ini (d. 1355/1936) and to their 
Sunni counterparts such as Shaykh Muhammad Abduh (d. 1324/ 

1906) and Abd al-Rahman al-Kawakibi (d. 1320/1902).29 Due to his 
pioneering work on The Ethics of Disagreement in Islam, he is well 
aware that he should not expect all Muslims, regardless of their 
circumstances and backgrounds, to agree on what constitutes an ideal 
vision of Islam.30 In this book, one finds examples of more tolerant 
and open-minded attitudes toward disagreements from Islamic 
history, particularly from the precedents set by the Companions. 
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AbdulHamid AbuSulayman  
AbdulHamid AbuSulayman (d. 2021) was among the authors who 
sought to reform Islamic methodology from within the traditional 
legal methodology and align its application so that it could deal with 
contemporary requirements. His approach to the Shari¢ah is imbued 
with an assumed crisis in the mind of Muslims, a crisis that prevented 
them from appreciating Islamic values in light of the time-space 
factors. In his broad criticism of the traditional methodology, he 
reevaluated the sources of the law and the method of juridical inter-
pretation with reference to the international relations policies of 
Muslim governments. Here, we content ourselves with new proposals 
that he proffered in Islamic jurisprudence. 

AbuSulayman called his approach to the Shari¢ah a|¥lah, that is 
innovative, in contrast to some of the traditional approaches, which 
he labeled “imitative.”31 This approach unveils itself in his treatment 
of the authority of the sources of Islamic law; however, he adds many 
qualifications to bring his approach into line with the orthodox 
perception of the Shari¢ah. He divides the sources into two types: 
primary (e.g., the Qur’an, the Sunnah, consensus, and qiy¥s) and 
secondary (e.g., juridical preference, consideration of the public 
interest, and the obstruction of ostensibly legitimate means [sadd al-
dhar¥’i¢].32 Concerning the primary source’s authority and applica- 
tion, he makes the following novel observations: The Qur’an is the 
first revealed source of Islamic law and, as such, should neither be 
considered a subject for abrogation nor divided into Makkan or 
Madinan verses. Rather, it should be regarded as part of the same 
whole, whose application must be aligned with the space-time 
considerations, which are said to be applied “…in the light of 
changing circumstances in the overall flow of human life and 
experience.”33 In this way, he implies that this broader context can 
affect the basic principles of religion. Aware of possible problems, he 
tries to filtrate his idea through the channel of u|‰l al-fiqh by 
ultimately reducing these considerations into applying the two 
principles of \ar‰rah (lit. necessity) and talfÏq (lit. piecing together). 
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In this connection, he acts like some muftis, such as Rashid Rida (d. 
1935), who legitimized the charging of interest in today’s banking 
system.34 AbuSulayman speaks about the necessity of methodological 
reforms, but elaborates only on the possible changes concerning the 
rules of abrogation. 

The problem of conflicting laws, as we saw in Chapter 1, was the 
raison d’être for forming u|‰l al-fiqh. Muslim scholars attempted to 
solve the problem first by delineating a hierarchical consideration for 
the law’s sources, and then by setting rules for cases of abrogation 
(naskh) and particularization (takh|Ï|) followed by semantical inter-
pretations. According to AbuSulayman, Muslim scholars did not 
elaborate the philosophy of abrogation well enough to justify the 
flexibility of the law embedded within the Islamic legal system. He 
writes: 
 

The concept of naskh, as traditionally elaborated, reflects a static 

understanding in the methodology of Islamic thought, for it acts 

without taking notice of the difference between the general and uni-

versalistic nature of the Qur’¥nic teachings as opposed to the specific 

and particularized treatment of subjects found in the sunnah. The 

traditional concept of naskh also reflects a total lack of appreciation 

for the elements of time and place in the process of interpreting and 

applying texts, as well as in comparing and analyzing them.35 
 

By emphasizing the late Madinan verses and traditions as a 
standard for Islam, AbuSulayman describes the prevalent juristic legal 
methodology as static because it leaves aside many Makkan and the 
early Madinan verses and experiences. For instance, the universal 
verse of the early Madinan period, “Let there be no compulsion in 
religion, truth stands out clear from error” (2:256) was subverted by 
the late Madinan verse: “When the forbidden months are past, fight 
and slay the pagans wherever you find them” (9:5). According to Ibn 
Sal¥mah (d. 410/1019), this verse alone abrogated 124 earlier verses.36 
AbuSulayman observes that this genre of methodology suited the 
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Umayyad and early Abbasid’s powerful governments during which 
the jurisconsults standardized their methodologies. “Contemporary 
Muslim jurists, though they have attempted to reinterpret many cases 
of naskh, seem to accept the same concept of permanent naskh.” He 
suggests that one way to solve this problem is “to reconcile verses that 
seemed to contradict one another in the light of space-time factors.”37 
In reality, however, this suggestion has been practiced by past and 
present-day Muslim societies via \ar‰rah and ma|la^ah. By consider-
ing both time and space, he nevertheless outlines a formula that is 
adaptable to the ever-changing situations within contemporary 
societies. 

Second, AbuSulayman’s argues that the traditions of the Prophet, 
more than the Qur’an, reflect this space-time element. In other words, 
they should be read within their own context. While appreciating al-
Sh¥fi¢Ï’s effort to establish the Sunnah’s authority, AbuSulayman 
nevertheless rejects its validity for today, for instance, the Prophet’s 
view on attacking the mushrik‰n (pagan Arabs) at least once a year.38 
He finds the patterns set by the prophetic traditions on war expe-
ditions to be not analogous to today’s realities.39 He criticizes the 
traditions’ historical arrangement and finds it amazing that despite 
the highly technical terminology used in their categorization, the 
traditions nevertheless appear to be neither well-arranged nor authen-
tic. This often engenders automatic criticism whenever an author cites 
a hadith that serves little more than to distract readers from the point 
the author was trying to make.40 

Finally, AbuSulayman regards the principle of ijm¥¢ as useless, 
unless new intellectual approaches to the traditional methodology are 
developed. Basing ijm¥¢ on the agreement of mujtahids, who merely 
cite the authoritative ¢ulam¥’ in turn, only adds to the confusion. 
Today, subjects require the consensus of experts drawn from different 
segments of society covering various disciplines. By approaching the 
problems in this way, he employs formulas from other disciplines such 
as empiricism and systematization in jurisprudence.41  

AbuSulayman considers qiy¥s to be a product of historical develop-
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ments during the second/eighth century that sought to support and 
maintain the basic models espoused by the Caliphs. As a supplement 
to qiy¥s, later jurisconsults worked out the principles of ma|la^ah and 
siy¥sah shar¢iyyah (government legal policy) in response to the 
political conditions of the time.42 He does not assign much religious 
or rational value to qiy¥s and the above-mentioned principles, but 
does engage in its historical analysis within his space-time theory.  

In a chapter entitled “Reform of Methodology” in his Towards an 
Islamic Theory of International Relations, he advocates a new reading 
of the Qur’an and Sunnah. In his critical reading of Islamic history, 
he makes a number of interesting observations that may help us 
understand the present stagnation of Muslim thought. He finds a 
series of undue rifts not only between religious and political leader-
ship, but also between religious and empirical sciences.43 He considers 
the replacement of Caliphate with hereditary kingship as the main 
cause of the rift between governments and Muslim legal interpretation 
and their resulting scholarship. In his view, this rift led to the Islamic 
world’s isolation and is “the underlying cause of all the maladies that 
would later beset the ummah.”44 The lack of empiricism within the 
religious sciences resulted in the latter’s disorientation from the time-
space dimension necessary for updating legal norms. 
 
Mohammad Hashim Kamali 
Mohammad Hashim Kamali (b. 1944) combines aspects of the 
traditional legal methodology with proposals for adaptation to recent 
changes within Muslim societies. His consistent engagement with the 
law has allowed him to not only produce detailed presentations of the 
field’s various disciplines, but also to formulate new proposals that 
may reconcile the legitimacy of Islamic law with the ruling Muslim 
governments. He has written several works on various branches of 
Islamic law, legal methodology, hadith studies, and religious freedom 
in Islam. His two important works, Principles of Islamic Jurispru-
dence (1989) and Shari¢ah Law: An Introduction (2008), allow us to 
observe his contributions to the field. In the 2003 edition of Principles, 
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Kamali first recapitulates most of the topics of legal methodology and 
then attempts to present a new scheme to reorient some of the sub-
disciplines of u|‰l al-fiqh to address various contemporary issues.  

In his introductory remarks, Kamali defines u|‰l al-fiqh as both a 
“methodology” and “principles.” “Methodology,” in his view, con-
cerns mainly methods of reasoning such as analogy (qiy¥s) and the 
presumption of continuity (isti|^¥b), whereas “principles” include 
general directives that comprise the larger part of the primary sources 
and can be utilized as raw material in the development of law. The 
components of both of them are, however, the same and include 
primarily knowledge of the sources of the law and their order of 
priority; then legal rules, which may be deduced from the sources; 
and, finally, the exercise of ijtihad. He separates ijtihad from “the 
deduction of rules” in order to give the former an independent identity 
aimed at further adapting and refining responses to the changing needs 
of Muslim societies.45 In the introduction’s second part, Kamali 
distinguishes two main approaches to the study of u|‰l al-fiqh: 
theoretical and deductive. He states: “[W]hereas the former is 
primarily concerned with the exposition of theoretical doctrines, the 
latter is pragmatic in the sense that deduction is formulated in light 
of its application to relevant issues.”46 His arrangement of u|‰l al-
fiqh topics indicates that he has more in common with the latter 
approach, as will be demonstrated below. 

Kamali commences his account with the sources of the law, 
namely, the Qur’an and Sunnah. This marks his consideration for the 
theory of Islamic law that derives its legality from these two funda-
mental sources. He later turns to the much elaborated yet complicated 
topic of “legal language” (mab¥^ith al-alf¥·), which is very important 
because it is viewed not only as a conduit for “legal norm” (^ukm), 
but often as the very ingredient of the legal norms themselves. How-
ever, by separating “literal indications” and “textual implications” 
(al-dalal¥t) Kamali draws a clear picture of what he rightly contends 
are “rules of interpretation.” The former deals mainly with the 
proposition of words such as allegory (mu’awwal), metaphor (maj¥z), 
clear (w¥\i^), and unclear (ghayr w¥\i^), whereas the latter centers 
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on textual implications such as alluded meaning, inferred meaning, 
or required meaning. Kamali allocates two chapters to the above 
topics under the rubric of “Rules of Interpretation I” and “Rules of 
Interpretation II,” to distinguish these two sets of implications.47 

The next chapter on legal language is entitled “Commands and 
Prohibitions” of the revealed texts. He perceives this issue as a matter 
of the Qur’anic (and prophetic) language that follows up the discus-
sion on the sources.48 Nevertheless, from a different perspective these 
commands and prohibitions could be seen as constituent parts of 
Islamic legal norms (a^k¥m) and could transfer the issue of alf¥· 
(literal interpretation) to a^k¥m. But Kamali characterizes the Islamic 
conception of them as “often coupled with an appeal to the conscience 
of the individual,” thereby distinguishing it from the “imperative 
rules” of modern laws that are often devoid of such an appeal and 
confined to tangible results.49 

In line with his elaboration on the revealed texts is the problem of 
abrogation (naskh). Not content with depicting the opinions of the 
traditional authors like Ibn Sal¥mah, he reflects on the views of al-
Zuhayli (b. 1932) and AbuSulayman and eventually concludes that 
“naskh is basically factual and has little juridical substance of its own, 
nor does it seem to have a direct bearing on the substance of legal 
theory.”50 For the same reason, one can transfer this topic from the 
adillah (indicants) to the “conflict of evidences” – a secondary issue 
discussed at the end of Kamali’s work. 

Kamali then turns to two other sources of Islamic law – ijm¥¢ and 
qiy¥s – on which he elaborates at length from both the traditional and 
contemporary viewpoints. Afterwards, he brings to the fore two rather 
methodologically trivial topics, namely, “Revealed Laws preceding 
the Shari¢ah of Islam” and “The Fatwa of a Companion.” Concerning 
the former, Kamali, on the authority of Abu Zahrah, concludes that 
“…disagreement among jurists on the authority or otherwise of the 
previous revelations is of little practical consequence, as the Shari’ah 
of Islam is generally self-contained and its laws are clearly identified.”51 
As for the latter, it either fits into the category of ijtihad or is provided 
“to be a persuasive source of guidance” and has “priority over the 
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ijtihad of other mujtahids,” which may squeeze into the context of 
legal norms. 

After covering revealed indicants, a number of supplementary 
indicants remain that can simply be arranged under the rubric of 
“rational indicants” (al-adillah al-¢aqliyyah), as some Muslim u|‰lÏ 
authors did (see Chapter 8). These include isti^s¥n (equity in Islamic 
law), ma|¥li^ mursalah (textually unattested rulings that take into 
account universal public benefit and welfare), isti|^¥b (the presump-
tion of continuity), and sadd al-dhar¥’i¢ (blocking the means). Kamali, 
however, follows the general pattern set by the early Muslim authors 
and treats each topic as an independent subject matter. He propounds 
that the main object of analyzing the textual sources and legal 
indicants is to arrive at a legal norm (^ukm shar¢Ï). He submits, in 
order, the five Shari¢ah values (i.e., ^al¥l, mand‰b, mub¥^, makr‰h, 
and ^ar¥m), the three legal sanctions (i.e., |a^Ï^, f¥sid, and b¥~il) and 
the three pillars of legal norms – the subject matter referred to 
(ma^k‰m fihi) – and the authority of the lawgiver (^¥kim), who must 
be capable of understanding the legal norm (ma^k‰m ¢alayhi). This 
pattern of ^ukm analysis, which was proposed by al-Ghaz¥lÏ and 
elaborated by al-Shawk¥nÏ and Abu Zahrah (see Chapter 7), reiterates 
the status of the legal norm from an individual perspective. 

Kamali completes his arrangement of u|‰l contents with the three 
essential topics of ¢urf (custom), conflict of evidence, and ijtihad, each 
of which he characterizes as deserving an independent category. ¢Urf 
is an important social concept and practice that can supplement the 
legal sources both theoretically and practically. Its theoretical role can 
be seen in the principle of the presumption of continuity that 
originates from the people’s normal practice. Conflict of evidence 
encompasses several juridical issues to which the u|‰l methodology 
partly owes its origin. In the early stages, the argument of the legal 
sources’ conflicting authority, especially problems of abrogation and 
particularization (takh|Ï|), gave birth to u|‰l al-fiqh (see Chapter 1).  

For his last topic in this section, Kamali not only elaborates on the 
procedure, variety, and qualification of ijtihad, but also presents an 
interesting account on how statutory legislation dampens the practice 
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of ijtihad today. He concludes his remarks by referring to Iqbal’s 
proposal for revitalizing it by instituting an assembly of scholars that 
practices ijm¥¢ as the fabric of modern government. He also quotes 
al-Tamawi, who proposed that such governments should provide the 
necessary education to train “up-to-date” mujtahids.52 

Kamali’s conception of collective ijtihad is far broader than the 
prevailing conventional understanding. Following imam al-Sh¥fi¢Ï’s 
concept of the infallibility of the general consensus of the Muslim 
community at large,53 he assigns legal authority to collective ijtihad 
either in the form of sh‰r¥ (consultation) or ijm¥¢. He criticizes the 
traditional authors who increasingly subjected the issue to such 
onerous technical conditions that ijm¥¢ eventually lost its popularity 
and practicality. To him, the verses on sh‰r¥ are inspiring enough to 
be translated into their own workable formula. 

In the last chapter of Principles Kamali presents a new scheme for 
u|‰l al-fiqh, one that explores novel avenues for this discipline’s utility 
and relevance to today’s statutory legislation. Like Alalwani and 
AbuSulayman, his point of departure here is historical, as he sees a 
gap created between Muslim governments and the ¢ulam¥’ due to the 
historical isolation of Islamic legal scholarship (particularly legal 
methodology) from the state authority of respective governments. This 
approach signals the beginning of the struggle to reduce the existing 
tension between theory and practice in Islamic thought. We shall see 
below how he entertains ideas to bridge the gap between government 
and legal scholarship.  

The other viewpoint is that the time-space considerations are of 
no relevance, a position adopted by many traditional scholars. We 
have already seen how AbuSulayman suggested empiricism to equip 
Muslim jurisprudence with these considerations. In his “A New 
Scheme for U|‰l al-Fiqh,” Kamali blames taqlÏd, literalist approaches, 
and rigid interpretation for ignoring the role of time-space in the 
understanding the Qur’an and Sunnah. In his paper “Toward a 
Maq¥|id-Oriented Legal Theory,” he reintroduces al-Sh¥~ibÏ’s idea of 
considering the Shari¢ah’s end goals (maq¥|id) in relation to public 
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and civic interest as a possible method of connecting the elements of 
time-space to contemporary jurisprudence.54 

Finally, Kamali evaluates the proposal made by the Egyptian 
author Jamal al-Din Atiyyah (b. 1928) to strike a balance between 
the need for the continuity and preservation of Islamic values, and a 
purposeful move to change the existing impasse regarding u|‰l al-fiqh. 
Kamali sees two Islamic core values, the Qur’anic concepts of consul-
tation and obedience to those in charge of community affairs (¢‰l‰ 
al-amr), as having been neglected and therefore not fully integrated 
into u|‰l al-fiqh. He expects that governing authorities would extend 
their reach to theoretical consensus and even place their decisions on 
the same level as transmitted proofs.55 Relying on the above premises, 
Kamali supports the first three of Atiyyah’s five suggestions for a new 
division of the Shari¢ah’s sources:  

 
1. The transmitted proofs, which include the Qur’an, Sunnah and 

revealed laws preceding the Shari¢ah of Islam;  
2. ordinances of the ¢‰l‰ al-amr, which include ijm¥¢ and ijtihad;  
3. the existing conditions or status quo, insofar as it is harmonious 

with the preceding two categories, and this includes custom (¢urf) 
and the presumption of continuity (isti|^¥b);  

4. rationality (¢aql) in areas where full juridical ijtihad may not be 
necessary (the day-to-day rulings of government departments, for 
example, [those] that seek to ensure good management of affairs 
may be based on rationality alone);  

5. original absence of liability (al-bar¥’ah al-a|liyyah), which pre-
sumes permissibility and freedom from liability as the basic norm 
of Shari¢ah in respect of things, acts and transactions that have 
not been expressly prohibited.56 

 
This proposal’s significance essentially rests on how they contri-

bute to the existing government’s legitimacy, something that Muslim 
states are in desperate need of today. It is worth noting that attempts 
to include a Muslim government’s ordinances in the Shari‘ah’s legal 
structure does have precedence in Islamic scholarship. Some scholars 
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have proposed the context of siy¥sah shar¢iyyah (government legal 
policy), which can overrule the Shari¢ah’s textually derived rules; 
however, such policies lack the universal value and durability required 
to preserve the tradition.  

In his conclusion, Kamali once more attempts to enable the existing 
instruments of legal methodology to serve today’s social realities, that 
is, to merge “the government ordinances into ijtih¥d, and ‘statutory 
laws’ into ijm¥¢.”57 In this respect, the government and the legislative 
assembly are entrusted with the role of being the main repository of 
ijtihad and ijm¥¢, a move that is per se considered to incline toward 
the maq¥|id. The maq¥|id’s conventional scope, which confined to 
five or six headings, is evidently not enough and thus should be revised 
and supplemented in conformity with the new developments and 
demands of contemporary life.58 As such, one can see that most of the 
proposed pretexts seek to bestow more legality on government 
ordinances. This seems to be a sound proposal, but only as long as it 
is coordinated with the principles of checks and balances that are 
mostly absent from Muslim societies. In contrast, one may also expect 
to see that “the supremacy of the Shari¢ah,” one of the first principles 
of u|‰l al-fiqh, develops in a manner that guarantees the restrained 
nature of governmental authority. Kamali contends that ijm¥¢ and 
sh‰r¥ have historically exhausted their traditional importance due to 
Muslim scholars’ long-standing lack of interest in them. Islam 
encourages public participation in both performing rituals and ful-
filling social realities. The latter, nevertheless, has not received as 
much attention from the ¢ulam¥’ as the former. As a result, the rules 
of congregational prayers are, for example, far more elaborate than 
the principles of sh‰r¥ that could help shape the consultative part of 
an Islamic government. Kamali’s suggestion, therefore, offers a new 
outlook for reviving this forgotten sphere of Islamic public law. 

 
Tariq Ramadan 
The Egyptian author Tariq Ramadan (b. 1962) offers a new angle to 
reading those verses that legitimize the observation of time-honored 
social realities in legal administration. His approach does not 
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necessarily derive from modern hermeneutics, but incorporates a novel 
perspective in which “outside realities” play a central role in under-
standing the proper Islamic legal norms (a^k¥m). In his Radical 
Reform (2009), Ramadan espouses a theological approach to the 
Qur’anic concept of ¥y¥t (lit. signs) by which he equates knowledge 
of the outside world with that of the revealed scripture. He states that 
the “…surrounding Creation is a Universe of signs that must be 
grasped, understood, and interpreted.”59 He refers to Ab‰ ¤¥mid al-
Ghaz¥lÏ’s use of the term “outspread book” (al-kit¥b al-mansh‰r) as 
the Book of the Universe, which is a theological as well as a physical 
mirror of the “written book” (al-kit¥b al-mas~‰r; viz., the Qur’an).60  

According to Ramadan the universe is also filled with realities, and 
therefore texts (al-nu|‰|) and context (al-w¥qi¢) should be balanced 
to determine all of the consequences of the thesis in light of contempo-
rary scientific knowledge.61 Therefore, a council of ¢ulam¥’ specialized 
in the study of scripture needs to work with scientists, who are on an 
equal footing with the ¢ulam¥’, to formulate a ruling or legal opinion 
(fatwa) about specific issues.62 

In his legal reading, Ramadan criticizes the methodology that 
shaped u|‰l al-fiqh, which he defines as the “fundamentals and 
sources.”63 He distinguishes three essential phases that epitomize 
Muslim classical approaches to legal methodology:  
 
1. The deductive approach of Imam al-Sh¥fi¢Ï’s school,  
2. The inductive approach of the ¤anafÏ school,  
3. The school of maq¥|id (the law’s “higher objectives”). 
 
In his final assessment of these phases, he concludes that “knowledge 
of the environment” is missing in all three approaches, except in some 
tangential form such as isti^s¥n (to deem something good), isti|l¥^ 
(consideration of public interest), ¢urf (customary law), [and higher 
objectives] as they allow room for an extra-legal approach in the form 
of an adjunct to knowledge of the primary texts.64 

In one of his prior works, Ramadan sought to expand the 
application of some basic concepts of Islamic legal methodology and 
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to provide a way to connect those legal principles and social realities 
that change over time and in culture.65 These concepts included 
ma|la^ah (the common good), ijtihad (juridical exertion), and fatwa 
(legal opinion), within which he sought to build a framework to justify 
some “modern judgment” or “progress.”66 Nevertheless, his new legal 
and theological approach seems inclined to consider all of them as 
secondary concepts, especially in comparison to his new theological 
outlook of “knowledge of [the] outside realities of God’s creation.”67 

To legitimize the role of sciences in implementing religious rules, 
he, like Abdolkarim Soroush, distinguishes between the abstract 
Shari¢ah, which is unchanging and immutable, and its interpretations 
within particular geographical and historical contexts (i.e., fiqh).68 He 
makes some references to the concepts of “necessity” (\ar‰rah) and 
“need” (^¥jah), but places substantial emphasis on what he sees as 
the Shari¢ah’s higher objectives. His views are shared by scholars such 
as AbuSulayman and Alalwani (see above), who sought to build a 
“school of higher objectives of the Shari¢ah” (madrasat al-maq¥|id)69 
out of ideas stemming from the eighth/ fourteenth century pioneering 
figure al-Sh¥~ibÏ.  

The scope of these higher objectives should not be limited to the 
Shari¢ah’s five traditional objectives (i.e., the preservation of life, 
religion, intellect, property, and the family). As Kamali and others 
have mentioned, the primary texts’ orientation should account for the 
modern human context.70 Ramadan’s conception of the higher 
objectives does not operate in isolation, for he also takes ethics and 
education into account.71 

This realistic approach is evident when he criticizes the current 
pietistic attitude of some Muslim authors toward modern science, 
which they label “Islamic economics,” “Islamic finance,” “Islamic 
pedagogy,” “Islamic psychology,” and “Islamic medicine” without 
defining these discipline’s relevant rubrics. Ramadan views them as 
“misleading if not dishonest.” He asks “[W]hat is truly ‘Islamic’ in 
this economy? its tools, its methods, its norms, or its goals?”72 
Ramadan adds: 
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One can understand the intent and meaning of this attempt to 
re-colonize the Universe of knowledge through an inflated use 
of the term “Islamic,” but it is clear that the process is purely 
formal, that the real problem has not been tackled. Most 
important, this is not a good way of solving the problem of 
dichotomy and discrepancy between the different Universes of 
knowledge.73 

 
Overall, Ramadan’s proposals point to the core questions of how 

Islamic textual scholars can better cooperate with scientists and how 
their respective jurisdictions are to be defined. His innovation lies in 
his theological approach, which enables him to add the legitimacy of 
¥y¥t to the previously held notions of ¢urf and maq¥|id. In the fourth 
(and final) part of his Radical Reform, which he has entitled “Case 
Studies,” he tries to address this interpretation of ¥y¥t and explain 
how it should affect more traditional approaches. Here, he moves 
away from his prior somewhat sociological approach and blames 
most of the problem on a “… far-reaching distortion of Islamic 
teachings in the name of formalism and obsession with norms.”74 As 
a result, he emphasizes the law’s higher objectives as well as legal 
ethics.  

 
Salihi Najafabadi and Legal Methodology 
Among the contemporary authors of Shi¢i jurisprudence, only 
Ayatollah Salihi Najafabadi (d. 2006) has offered a new mode of 
interpretation that often suited contemporary realities and the place 
of religion in society. During the 1970s he raised a storm in Shi¢i 
seminaries with his ShahÏd-i J¥vÏd (The Eternal Martyr), in which he 
denied the predestined character of Im¥m al-¤usayn’s martyrdom and 
cast doubts on the doctrine of the Im¥ms’ infallibility. As a proponent 
of Islamic unity, he wrote treatises in support of juridical rapproche-
ment with mainstream Sunni Muslims. In his post-Revolution works, 
he provided a new context for the theory of wil¥yat al-faqÏh 
(guardianship of the jurisprudent) in which he – unlike Ayatollah 
Khomeini – laid primary emphasis on the role of people in choosing 
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their leader. Ayatollah Najafabadi regarded the process of instituting 
(insh¥’) by the people as the basis of the authority of “a qualified 
leader” in both confirming and validating that figure’s position.  

By proposing what he calls a “concrete” (insh¥’Ï) context for 
applying and implementing this particular theory, he implied that 
Khomeini’s presentation of it was based on “abstract” (khabarÏ) or 
theoretical premises that ignore the people’s vital role in validating 
the faqÏh’s authority. He tried to incorporate their role and interests 
into the governing institution of “the qualified leadership” by bringing 
the modern concepts of “majority rule, bilateral contract and the role 
of human intellect” into conformity with Islamic principles. In his 
attempt to do so, he sometimes bypassed the prevailing u|‰lÏ maxim 
of “the verbal demonstration” and thereby allowed the content’s 
higher goal to determine the meaning of the texts. 
 
Majority Rule 
As a social norm, majority rule is a pre-requisite for concluding any 
communal decision, including the Islamic decision-making process 
known as sh‰r¥. Nevertheless, standard Muslim jurisprudence did not 
accept this social norm, and many jurisprudents repudiated it on  
the grounds that several Qur’anic verses did not “recognize” the 
majority’s opinion. Among early Muslim scholars, al-Sh¥fi¢Ï appears 
to have corroborated the validity of the community’s majority opinion 
(akthar al-¢¥mmah), especially in reporting the prophetic traditions.75 
Later, the ¤anafÏ jurist al-Ja||¥s al-R¥zÏ (d. 370/980) allocated a 
chapter to “the majority views” in his work on u|‰l al-fiqh. He 
eventually did not support this idea, but the fact that he both 
presented and subsequently repudiated its advocates’ arguments 
shows that Muslim scholars have been aware of its importance as a 
norm, although they have been unable to establish its expected 
“religious truth” on the basis of majority opinion.76 

Ayatollah Najafabadi appears to be the first Shi¢i jurisprudent to 
adopt and justify this concept by a careful examination of relevant 
Qur’anic verses, which he divided into two categories: 1) Those that 
contain the phrase “Most of the people have no knowledge 
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(aktharuhum l¥ ya¢lam‰n).” These verses, according to him, refer to 
trans-material affairs and signify only that people neither generally 
understand nor are informed about arcane matters, and 2) those that 
contain the phrase “Most of the people lack wisdom (aktharuhum l¥ 
ya¢qil‰n).” These verses, he claims, refer to people who commit 
immoral and reprehensive acts. According to him, neither of these 
categories ever suggested that the majority of people could not under-
stand their own problems and devise appropriate solutions for them.77 

In addition, he established the concept of majority rule according 
to the following proofs: 

 
1. The Qur’anic verse 5:1 and others that state awf‰ bil ¢uq‰d (“fulfill 

your contracts”): The general application of this divine ordinance 
includes the contract of wil¥yah, which must be respected. One of 
the parties to this contract is ‘the people,’ which obviously cannot 
mean all of them numerically speaking, but rather the majority of 
people. Thus, this concept acquires its validity because it is part of 
any valid contract. 

2. Endorsing a rational practice: Islam traditionally approves of 
rational practices, and majority rule is a clear case in point. 
Ayatollah Najafabadi referred to a tradition of the Prophet, cited 
by the historian al-Ya¢q‰bÏ (d. 897–98), in which he had 
recommended to the soldiers fighting under Mu’ta’s leadership (a 
commander at the time) that if he should be killed in combat, then 
they should choose one of their own as the new leader. This 
prophetic tradition endorses the principle of majority rule and is 
clearly based on rational practice.78 

 
As such, Ayatullah Salihi legitimized majority rule according to 

the u|‰lÏ method of the general or all-inclusive application of legal 
texts. 
 
Bilateral Contract 
Ayatollah Najafabadi used legal methodology to expand the applica-
tion of some verses to embrace today’s requirements, especially in 
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terms of political legitimacy. The general ruling of “fulfill your 
contracts” (5:1) served as his argument’s pivotal point. He held that 
bay¢ah (a procedure for recognizing a person’s authority or social 
status) was the legal channel through which the social contract would 
be concluded. Indeed, he considered it as effectively investing the ruler 
with authority in contradistinction to the orthodox view that restricted 
this to a purely confirmatory function.79 Moreover, according to him, 
bay¢ah brings about mutual obligations between both parties.80 In the 
Shi¢i orthodox view, bay¢ah refers only to the people’s obligation to 
remain loyal to their oath of allegiance, for the leader’s position is 
considered a divine appointment that people should acknowledge and 
pledge their allegiance to. 
 
The Role of Human Intellect  
Ayatollah Najafabadi assigned an independent role to human intellect 
in terms of understanding social affairs and sought to establish his 
thesis according to the Qur’an and tradition-reports. In the introduc-
tion of his work he spoke about a|¥lat al-¢aql (lit. the principality of 
intellect) and excluded political matters such as wil¥yat al-faqÏh from 
the jurisdiction of unquestioning religious allegiance (ta¢abbud). To 
harmonize this rationalism with Islamic principles, he referred to 
several verses (e.g., 12:2 and 36:68) that advise people to use their 
own judgment and quoted a tradition-report from KulaynÏ’s al-K¥fÏ 
in the chapter on ¢aql. Nevertheless, he considered it necessary to add 
that the validity of the same rationalism is based on and derived from 
reason and can only be confirmed by reported traditions.81 

The standard Shi¢i approach ranks human intellect (¢aql) as an 
additional proof only after it has been established by traditional 
proofs.82 In contrast, Ayatollah Najafabadi gave it a central role when 
it comes to addressing social realities. From a methodological point 
of view, his emphasis in this regard harkens back to the formula of 
“independent rational reasoning” (al-mustaqill¥t al-¢aqliyyah) that 
many Shi¢i authors, among them Muhammad Rida al-Muzaffar (d. 
1964), have had a hard time redefining.  
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As such, Ayatollah Najafabadi tried to incorporate the people’s 
role into the interpretation of an originally religious doctrine that has 
been recently brought to light strictly to serve political purposes. The 
human intellect and the people’s practice play a central role in validat-
ing and implementing the Muslim theory of governance. The context 
of wil¥yat al-faqÏh maintains its religious character, despite the fact 
that the mode of interpretation ultimately changes its source of 
legitimacy. 
 
Mohsen Kadivar 
Mohsen Kadivar is a prominent Shi¢i jurist and theologian who stands 
between the traditional and modern approaches to Islamic legal 
thought. As an electronic engineering student at Shiraz University, 
Kadivar was drawn into religious studies during the 1979 revolution. 
He studied Shi¢i jurisprudence under Ayatollah Hossein Ali Montazeri 
in the 1990s when the latter was dismissed from his position as 
Ayatollah Khomeini’s successor. Following his teacher’s ideas, 
Kadivar first concerned himself with the political side of Islamic 
jurisprudence but later presented his own understanding of Islamic 
legal philosophy. Thus far, he has published more than 20 works on 
Islamic law and philosophy. Only in his 2007 article on Islamic legal 
methodology, however, did he exhibit his command of the limits of 
Islamic legal language. 

Kadivar claims that “understanding the legal text” is the central 
problem of all Abrahamic religions. In Islamic legal methodology, 
texts are divided into nass (explicit and therefore definitive meaning) 
and ·¥hir (manifest and therefore speculative meaning). Given that 
the decisive majority of texts are ·¥hir, the topic of “the authority of 
manifest implications” became this discipline’s central theme to such 
an extent that it occupies half of the content of most such works. His 
argument that the key to understanding the meaning is ¢urf (the 
customary usage of language) led him to ask how these usages should 
be understood: “How much [do] a reader’s information and presup-
positions interfere in such an understanding?” Islamic traditional 
scholars have never addressed this question, although most authors 
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rewrote Islamic law according to the presuppositions of their time.83 
Judging the overall topics of Islamic legal methodology (especially 

the Shi¢i one), Kadivar points to the following shortcomings: 
 
1. The method of restricting the scope of legal language to “the 

validity of manifest meanings of texts” (^ujiyyat al-·aw¥hir) 
ignores alternative ways of identifying textual implications.  

2. The scope and even definition of topics such as “rational practices” 
(sÏrat al-¢uqal¥’) and “independent reasoning” (al-mustiqill¥t al-
¢aqliyyah) are unclear and need rethinking.  

3. The argument on “the validity of absolute speculation” (^ujiyyat 
·ann al-mu~laq) is problematic because it is based on the self-
contradicting assumption that the gate of knowledge is closed.  

 
He concludes that deliberating on the above problems is necessary 

for improving legal methodology and considers Mojtahed Shabestari 
a precursor in this field.84 

Kadivar’s criticism of traditional methodology raises doubt about 
the very exclusiveness of u|‰lÏ inferences, which are mainly substanti-
ated on speculation rather than analysis. Although speculation in u|‰lÏ 
language can lead to certainty in knowledge, this is not the case when 
it is associated with the closure of the gate of knowledge. In fact,  
due to the absence of a systematic arrangement of topics, u|‰lÏ 
methodology can foster many contradictory elements in its verbal 
argumentations.  

Kadivar’s second criticism involves the Shi¢i topic of “independent 
reasoning.” This criticism shows that the early Shi¢i jurists proposed 
a useful title – al-mustaqill¥t al-¢aqliyyah – but failed to provide 
enough adequate material to validate it. We saw in Chapter 8 Shaykh 
Muhammad Rida Muzaffar’s strenuous efforts to delineate its 
application. 

Kadivar emphasizes the inadequacy of relying solely on the 
manifest meaning of legal language, a view that points to the necessity 
of employing modern ways of expanding and systemizing legal 
methodology. He notes the necessity of employing modern linguistic 
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skills, hermeneutics, and analytic philosophy, but does not elaborate 
on them. Nevertheless, Kadivar endorses the modern epistemological 
steps taken by authors such as Soroush and Shabestari (see next 
chapter) and compares the difficulty of adopting modern ways to the 
difficulty of past Muslim scholars who tried to adopt some principles 
of Greek logic into their own eras’ Islamic legal methodology.85
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CHAPTER 10

Modern Hermeneutics and  
Legal Language

EVER SINCE 1980, the legal language of Islam has been subjected to 
not only fresh legal deliberation, but also to a new series of epistemo-
logical analyses, i.e., modern hermeneutics – a discipline concerned 
with the nature and presuppositions of the interpretation of religious 
texts.1 Prior to the 1980s, most changes to Islamic law were offered 
through the channels of interpretive disciplines such as tafsÏr 
(exegesis), ta’wÏl (allegorical interpretation) and ijtihad (independent 
judgment), all entrenched in the rules of Islamic legal methodology 
(u|‰l al-fiqh). None of these devices were used to extend the meaning 
of a text beyond the literal demonstration of the text or beyond the 
religious context in which the texts emerged; whereas the modern 
epistemological approach seems to essentially rest on “presupposi-
tions” surrounding the understanding of the text. The process of 
understanding a text, in this approach, does not begin with reading 
the text, but rather it starts prior to that with the dialogue between 
the culture shaping the reader’s perception (see below). Innovative 
approaches to the Shari¢ah are best reflected in the works of the five 
figures discussed in this chapter. 

Modern hermeneutics has come under heavy criticism by its 
detractors among post-modernist writers. Schleiermacher and Dilthey 
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believed that correctly interpreting a text meant recovering the original 
intention of the author. This theory, which postulates a determined 
meaning in existence became a subject of criticism by two post-
modernist thinkers, Heidegger (d. 1976) and Gadamer (d. 2002) who 
elaborated on “the problem of temporal distance that separates us 
from meaning of texts.”2 Gadamer, writing on the nature of human 
understanding, argues that people have a “historically affected 
consciousness” which influences their understanding. The 
contemporary Iranian author Ali Mirsepassi comments on the latter 
radically alternative conception as follows: 
 

In this way, we see “the meaning of a text” moved from its initial 

stage of “literal demonstration” to “reconstruction of the original 

intention of the author,” and finally to “historical consciousness of 

the reader.” From among Muslim thinkers the writings of Soroush 

and Abu Zayd more than others seem to have the flavor of the third 

stage of understanding the meaning of a text.3 
 
Nasr Hamid Abu Zayd 
The prominent Egyptian author Nasr Hamid Abu Zayd (d. 2010) was 
among the first Islamicists who approached the Shari¢ah by applying 
hermeneutics as a method of inquiry into the interpretation of legal 
texts. His early works centered on evaluating Muslims’ methods of 
semantics, implications in the interpretation of the texts according to 
the European founders of hermeneutics such as Friedrich Schleier-
macher (d. 1834) and Wilhelm Dilthey (d. 1911). To them hermeneu- 
tics is a process of reconstruction by the reader of the original 
intention of the author. Abu Zayd examined the writings of Muslim 
scholars and grammarian such as al-J¥^i· (d. 255/869), Ab‰ Bakr al-
B¥qill¥nÏ (d. 403/1013) and ¢Abd al-Q¥hir al-Jurj¥nÏ (d. 471/1078) in 
light of their theories of hermeneutics.4 He attempted to present a 
fresh and often critical reading of their writings. 

The controversial work of Abu Zayd, Mafh‰m al-Na||, is one of 
his discourses on the Qur’anic sciences. In this book, he launched a 
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new way of reading religious texts in light of modern hermeneutics. 
To signify the importance of the text, he referred to the Islamic 
Arabian civilization as “Civilization of the Text” (^a\¥rat al-na||) in 
contrast to the Greek which he dubs “Civilization of Reason” 
(^a\¥rat al-¢aql). His emphasis, therefore, is on the understanding of 
texts that require interpretative skills to discern the cultural context 
surrounding the presentation of a text. The Qur’an being the prime 
source-text of Islam, he categorizes its verses to two: those revealed 
before the Hijrah as “faith building” in contrast to those after the 
Hijrah (622–632) which are more of society building in character.5 
Nevertheless, the textual output of the Qur’an was, in Abu Zayd’s 
view, overshadowed by the immense sanctity later attached to it as 
the Holy Book.6 

In one of his later works, Naqd al-Khi~¥b al-DÏnÏ, Abu Zayd notes 
the abuse of the Holy Book by Mu¢¥wiyah (d. 60/680), founder of 
the Umayyad Dynasty, who used a shrewd tactic of raising Qur’anic 
fragments on lances in an attempt to rescue himself from an imminent 
defeat by diverting Muslim soldiers’ attention from their own ijtihad 
to an expected direct judgment of the Qur’an: “The Qur’an is just 
pieces of writings,” Abu Zayd quotes the fourth Caliph ¢AlÏ ibn AbÏ 
>¥lib (d. 40/661) responding to calls for truce in the battle of ßiffÏn, 
“it does not speak; only men speak for it.” Abu Zayd concludes that 
texts require a certain scope of rational interpretation that only the 
human mind can afford.7 

He claimed that the understanding of a text revolves around the 
data and perceptions at the time of the reader, and he quotes from 
Literary Identity by Peter W. Nesselroth that the process of under-
standing a text does not begin with reading the text, but rather it starts 
prior to that with the dialogue between the culture shaping the 
reader’s perception and the text. In the case of the Qur’an, knowledge 
of “occasions of revelation” is necessary for eliciting a legal norm 
(^ukm) or for inferring a meaning from it. But Muslim interpreters 
often separated the text from the legal norm, and some of them even 
claimed that the ^ukm or the command of God existed before the 
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coming of the text.8 Abu Zayd drew out three factors that may cause 
this misunderstanding: 

 
1. The literal implication (al-dal¥lah al-lughawiyyah) was confused 

by some of the interpreters with the legal implication (al-dal¥lah 
al-shar¢iyyah), as in the Qur’anic verse 14 in chapter 87: “He will 
prosper he who purifies himself.” “Purification” in this Makkan 
verse does not imply zakah (legal alms) which, according to the 
famous Qur’anologue al-Suy‰~Ï (d. 911/1505) was historically 
established after the Hijrah.  

2. Some interpretations were attributed to the Prophet’s Companions 
whose explanations are associated with the Madinan period, 
whereas the content of the verse belonged to the Makkan era. To 
solve the problem, the later ¢ulam¥’ had to assume that the ^ukm 
existed before the text. Qur’anic verse 33 of Makkan chapter 41 
reads: “Who is better in speech than he who calls [people] to God, 
performs righteous deed and says ‘I am of those who bow in 
Islam.’” It was quoted from ¢®’ishah (d. 58/678) that the verse 
was revealed for the muezzin (announcer of the hour of prayer); 
where-as history tells us the adh¥n (the call for prayer) was 
established in the early Madinan period.9 

3. Confusing the sequence of verses with the occasion of revelation 
resulted in different readings of a verse, and in gainsay assumptions: 
firstly that the text was revealed before the occasion arose, and 
secondly the text preceded its suitability and necessity to be a legal 
norm. An example is verse 45 in chapter 54: “Soon will their 
multitude be put to flight, and they will show their backs.” Al-
Suy‰~Ï quoted the second Caliph ¢Umar that he had heard the 
Prophet reciting this verse during the Battle of Badr when the army 
of Quraysh was defeated. Yet the sequence of verses suggests a 
similarity between the ancient Egyptian Pharaohs and Makkan 
pagans, and the verse can be understood as referring to the 
Pharaoh’s army. Another “between the lines” meaning can be 
understood in conformity with the future tense used in the verse 
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in that it applies to the Resurrection Day. Abu Zayd concludes 
that different readings of a text resulted from the reader’s stand-
point, and that the evolution of one’s knowledge opens the way 
for a new understanding of the text.10 
 
In the quest for finding a new meaning or function for legal princi-

ples, Abu Zayd drew on a number of methodological topics from u|‰l 
al-fiqh such as “general and its particularization,” “occasions of 
revelation,” “abrogation,” “implication and divergent meaning” and 
“absolute and qualified.” For instance, he evaluated abrogation as 
the main proof for a dialectical relationship existing between the 
revelation and external realities, and said that its function is to adapt 
to changes and to advance law giving.11 He considered both the 
generalization and particularization of the Qur’anic verses as a means 
to maintain the unity of the law and to fully understand them, both 
the literal expressions and the occasions in which the law was given 
should be taken into consideration.12 The relationship of “real to 
metaphor” also is a relationship of change and transformation with 
which Abu Zayd finally concluded his arguments in Mafh‰m al-Na|| 
with a Sufi type explanation.13 

To pave the way for exploring alternative concepts for the religious 
texts, Abu Zayd tried to refute some Islamic legal maxims such as 
“there is no room for ijtihad wherever a text is available.” He claimed 
that the statement (man~‰q) of the Qur’an was fixed and permanent, 
but its conception (mafh‰m) was changeable and open to variable 
approaches. To establish this claim, Abu Zayd refers to the history of 
Muslim rational approaches (especially the Mu¢tazilÏ approach) in 
addition to practical principles of legal methodology such as: the 
priority of consideration of public interest (ma|la^ah) over the text, 
preservation of objectives (maq¥|id) of the law and suitability 
(mun¥sabah) of ratio legis in analogous applications. These principles 
were mainly proposed by the eighth/fourteenth-century jurist al-
Sh¥~ibÏ and endorsed partly by Ibn Taymiyyah and others (see 
Chapter 5). Pursuing different objectives or grounding themselves on 
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variable information, Muslim jurists historically presented varying 
conceptions emanating from certain texts.14 

A legal case in point is a daughter’s share of inheritance which 
principally should curtail (^ajaba) the right of all second degree 
relatives in the absence of other first degree heirs such as brothers. 
According to most Sunni schools of law, a daughter is not entitled to 
inherit more than her determined share (far\), which is half, from her 
parents’ bequest. The rest should be returned to either ¢a|abah 
(paternal male residuary) or to the public treasury (bayt al-m¥l) in the 
absence of other first degree heirs. Only the Shi¢i school of law 
(especially the Ja¢farÏ school) clearly gives the right to the daughter to 
appropriate the second half of the bequest by returning (radd) it to 
her, regardless of the presence of the ¢a|abah. The above problem was 
strongly debated in Egyptian media in the 1980s. Abu Zayd supported 
those writers who had advised the government to enhance women’s 
rights by adopting the Shi¢i position in the law of inheritance. He 
argued that the different understanding of the same Qur’anic verses 
by Shi¢is (and some ¤anafÏs) point to the fact that there was room for 
ijtihad and new understanding of the Qur’anic verses. He drew two 
spheres for understanding the verses: 1) to find out the meaning 
(ma¢n¥) and 2) to delineate the end goal (maghz¥) of the law. It was 
the focus of the first/seventh century Muslims, Abu Zayd opines, to 
adjust the meaning of the verses according to the existing Arab 
customs. They sometimes sacrificed the spirit and overall objectives 
of the Qur’an for its literal consistency; but, this was not the case for 
some authors with Sufi proclivities.15 

Abu Zayd claimed that today’s Muslim juridical understanding of 
the religious discourse (al-khi~¥b al-dÏnÏ) was often more strict than 
that of their predecessors. He quoted al-Suy‰~Ï’s account on literal 
categorization of the Qur’anic verses as an example of a historical 
approach to the text of the Qur’an. In his al-Itq¥n, al-Suy‰~Ï plainly 
claimed that all general legal verses of the Qur’an were particularized 
except verse 23 of chapter 4: “Forbidden to you [for marriage] are 
your mothers.” According to Abu Zayd, al-Suy‰~Ï divided levels of 
clarity of the Qur’anic verses as follows: 1) a clear verse is the one 
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which does not bear two meanings, and this is a na|| (established 
text), 2) the verse bears two meanings but one of them is preferable, 
and that is ·¥hir (apparent), 3) should both meanings bear equal 
weight then the verse is mujmal (generalized), 4) if both meanings are 
not equal, but the stronger (aqw¥) does not fit into the overall 
apparent meaning closely, then a remote meaning is preferable; and 
that is called mu’awwal (allegorically interpreted).16 He concluded 
that the concept of na|| according to al-Suy‰~Ï and most traditional 
authors meant nothing but “clear verse,” whereas na|| appears often 
as a “fixed and over-sacralized verse” in the writings of the later, and 
especially present, juridical authors, and this leaves practically no 
room for a rational reflection of the text.17 

In 2006, Abu Zayd published an analytic history of reformation 
of Islamic thought in which various phases of reform after the 
Muslims’ encounter with the West are examined. He concluded his 
work with reference to the setback of Iranian intellectuals in the 2005 
presidential election. He blamed the defeat on the “advanced level of 
an intellectual debate that currently touches on so many issues pre-
viously considered taboo.”18 He then plainly identified this intellectual 
debate with hermeneutics that was discussed by scholars like Soroush 
and Shabestari (see below). Abu Zayd describes the discussion as more 
than rethinking of the Qur’an, rather it was “humanizing the Qur’an 
by formulating a liberal theology.”19 Here, we see Abu Zayd (exiled 
for his rethinking of the Qur’an methodology), was concerned about 
Iranian “advanced rethinking” that can simply go beyond the tradi-
tional frame.  

Abu Zayd’s works on reading and rethinking Islamic texts have 
produced a plausible criticism of some Muslim traditional methods 
in approaching the Shari¢ah. This criticism proposes a drastic change 
in both the application and functions of traditional methods so as to 
be able to keep up with timely considerations of his era. In comparison 
with rational approaches of the past such as the maq¥|id theory of 
al-Sh¥~ibÏ, it does not, however, provide enough religious basis to 
legitimize or compromise the application of a new approach within 
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the well-founded structure of the Shari¢ah. His writings, nevertheless, 
influenced some Muslim communities in North Africa and Indonesia. 
One may draw parallels between his writings and some new legal 
proposals for reform in the civil law of the Maghrib (Morocco, 
Algeria and Tunisia). This proposal reads: “… the idea of an 
immutable and sacred ¢Muslim law’ is the fruit of a doctrinal 
development, and a dominant version of history that presents it as a 
compact and definitive whole.”20 
 
Mohammed Arkoun 
As a precursor in the application of critical analyses in the religious 
sciences, Mohammed Arkoun (d. 2010) influenced the contemporary 
Muslim mind in rethinking Islamic values. He brought to the fore the 
idea of historicity and the deconstruction of the Shari¢ah. He believed 
that the development of Islamic law was influenced by Greek philoso-
phy. That is to say that Aristotle’s concept of substance as the primary 
essence of a thing introduced to Muslims the notion of originality in 
the sense that concepts have their origins in a reality that is external. 
This notion not only became a point of departure in Islamic legal 
methodology but also the very Arabic term a|l derives its methodo-
logical meaning from this origin.21 This assertion may be examined 
in a scholarly manner in the context of correspondence (|idq), since 
we know that this idea appeared in Muslims’ u|‰l al-fiqh in the 
fifth/eleventh century, and cannot be detected in the works of early 
Sh¥fi¢Ï, ¤anafÏ and Mu¢tazilÏ authors. Furthermore, this idea should 
not be confused with Muslims’ commonly believed maxim of nafs al-
amri (thing in itself) that holds an existing truth behind concepts.  

The Indonesian author Amin Abdullah is quoted to claim: “It is 
Arkoun who is responsible for starting a research in epistemology of 
Islamic thought.”22 Arkoun applies the principle of “deconstruction” 
to Islamic orthodoxy. He defines it “as a system of beliefs and 
methodological representations through which, and with which, a 
given social group perceives and produces its own history.”23 Or it is 
also defined as “the system of values which functions primarily to 
guarantee the protection and security of a certain group.”24 Islamic 
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orthodoxy, in Arkoun’s view, suffers from a lack of a system of 
linguistics and semantics. And that is why it is practically reduced to 
a religious pluralism. He also discusses Islamic theology as an ongoing 
process in connection with Arkoun’s thought.25 

In response to the vacuity created by his sharp criticism of 
orthodoxy, Arkoun proposes Applied Islamology as a phenomeno-
logical understanding of Islam. This method seeks out Islam in a 
society, not the ideology and myth which, in Arkoun’s view, are 
produced by an elite who claim to represent the religion. In Arkoun’s 
writings, Applied Islamology appears conducive to adopting pro-
gressive Islam.26 

Arkoun’s thought was translated into the Indonesian language and 
debated at the academic level by a number of local intellectuals such 
as Ruslani who translated Arkoun’s work, People of the Book into 
Indonesian in 2000. In this book Arkoun tries to redefine ahl al-kit¥b 
as people who submit to one God. Suardi Sa¢ad, another Indonesian 
scholar wrote about Arkoun’s view on Islam and modernism.  
 
Abdolkarim Soroush 
Abdolkarim Soroush (b. 1945) is a contemporary Iranian thinker who 
has thus far offered the most popular proposals for bridging the 
present gap between modernity and tradition in the Muslim world. 
Born in Tehran and trained in both the religious (Islamic) and 
scientific disciplines, Soroush was able to foresee the inevitable 
conflicts between the two realms, and to come up with widely 
agreeable proposals to both Western and Islamic modernists. His 
contributions to Islamic thought include suggestions for humanizing 
the revealed law, application of modern hermeneutics for setting legal 
norms, reconstruction of Islamic thought on its innate structure, and 
emphasizing the mystical beauty of Sufism. Here, we basically focus 
on his legal approach. 

Soroush’s first and probably the most controversial proposal was 
his theory of contraction and expansion of the Shari¢ah, which was 
primarily published in the form of a series of articles in 1987 and later 
as a book. His point of departure in this book is scientific in the sense 
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that it deals with how knowledge derived from the sciences reshapes 
our views of the world and affects our understanding of religion. He 
gives an example of how the discovery of the theory of the Earth’s 
orbit round the sun had shaken some of the existing worldviews not 
only from the cosmological standpoint but also from philosophical 
and epistemological ones. Another example is how Emanuel Kant 
reformed his epistemological philosophy when he learned about 
Newtonian physics. Muslim jurisprudence, Soroush concludes, was 
impacted by its surrounding knowledge in the past and subsequently 
should be more contingent on knowledge of the present time. He 
quotes an old Sufi expression that “there are as many paths to God 
as there are people”27 and, as such, implies a pluralistic approach to 
religious salvation.  

Soroush’s epistemological approach to religion seems to have a 
progressive nature. He periodically introduces new ideas for finding 
ways of understanding religious norms. His doctrine of “theoretical 
contraction and expansion of the Shari¢ah” by which he questioned 
the uniformity of Islamic law was introduced in the 1980s and it later 
appeared in the 2000s as the theory of “evolution and devolution of 
religious knowledge,” questioning the consistency and the very divine 
nature of the Qur’an. His purpose in addressing both modernity and 
tradition is to pave the way for cohabitation of reason and revelation, 
as he finds the fervor of the former to unravel the latter’s mystery as 
an equally beautiful sight.28 Soroush acknowledges God’s dictums via 
human epistemology: “It is up to God to reveal a religion, but up to 
us to understand and realize it. It is at this point that religious knowl-
edge is born, entirely human and subject to all dictates of human 
knowledge.”29 

In this way, Soroush considers any approach to religion subject to 
the dictates of human knowledge of that time. And as for today’s 
approaches, he makes “modern sciences” in charge of evolving the 
understanding of both religious rules and spiritual experiences. 
Soroush bestows a defining role to modern sciences as, in his final 
analysis, they define the very nature of “modernity” and “new 
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rationality.”30 The revelation too, in his approach, can be extended 
to a “human prophetic experience.”31 As such, the theory of contrac-
tion and expansion of religious knowledge attempts to reconcile the 
categories of tradition and modernity. To realize this, we can take 
from both perspectives and not reject modern sciences under the guise 
of protecting the purity of religion.32 

In applying his theory of contraction and expansion to the Qur’an, 
Soroush discriminates between personal and impersonal or spiritual 
verses of the Qur’an, which has precedents among Muslims. Here, he 
resembles the Prophet to a teacher who speaks in accordance with the 
level of his audience. For example, he considers the verses: “To God 
all affairs are returned” (35:4) and “God is the light of the heavens 
and the Earth” (24:35) and “Wherever you turn there is God’s face” 
(2:115) as the peak of prophetic voyage. In contrast, verses such as 
“Perish the hands of Abu Lahab, perish he” (111:1) which are, in his 
estimation, personal.33 

It is evident that by expansion of the role of human conception, 
Soroush aims at juxtaposing reason with revelation within a new 
scope much broader than the historical Mu¢tazilÏs. He does not reduce 
religion to “spiritual experience” neither does he indicate what is left 
out from “the prophecy” of human conception. The way he admires 
the beauty of spirituality indicates the mysterious effects of religious 
rituals and experiences in the mind, and this is combined with 
allegorical expressions from Persian mystical literature. In no way, 
however, does he consider that the temporal culture can be a substi-
tute for religion.34 

Another revolutionary idea in ShÏ¢ism offered by Soroush is the 
denial of the position of Shi¢i Imams as sources of legal norms (a^k¥m) 
in jurisprudence. He presents his idea in the context of finality 
(kh¥tamiyyah) of divine assignment with Prophet Muhammad. He 
refutes the notion of “infallible Imam” as a work of exaggerative 
(ghul¥t) Shi¢is of the third/ninth century, and claims that the Prophet 
could not bestow upon the members of his family a position that 
would contradict the finality of prophethood.35 Here, Soroush 
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expressively borrows this idea from the Muslim poet and philosopher 
Mohammad Iqbal (d. 1938) who gave an innovative interpretation 
to the Islamic principle of the finality of the revelation in the person 
of Muhammad. That is, Islam should produce enough rationality and 
mobility among Muslims thus enabling them to substitute “human 
reason” for prophecy.36 

In his recent writings, Soroush puts emphasis on the extra-religious 
values which, in his view, are independent of religion but without 
being incompatible with it. He blames Muslim epistemological inflexi-
bility on the prevalence of the Ash¢arÏ theological tradition: “One of 
the main principle of immoderate Ash¢arÏ Islam is that there are no 
objective, external values; all values must come through religion.”37 
In contrast, the defeated Mu¢tazilÏ school of thought attempted to 
show that rationality per se was acceptable in Islam, even when not 
based on religion. Soroush admires reformist thinkers of Sunni Islam 
such as Nasr Hamid Abu Zayd who strove to revive Mu¢tazilÏ thought. 
By emphasizing extra-religious values and appropriating them in 
religious contexts, Soroush signals the non-applicability of dichoto-
mous distinction of all values between secular and religious. In fact 
he speaks about obviating such a distinction on political governance.38 

Soroush’s emphasis on the epistemological dimensions of knowl-
edge is considered by Farzin Vahdat as a detour around the direct 
metaphysical discussion of subjectivity: “In doing so, he added a 
hermeneutic element, likening the external world to a text in need of 
interpretation.”39 Subjectivity as a pillar of modernity is defined here 
as “the property characterizing the autonomous, self-willing, self-
defining and self-conscious individual agent.”40 In Islamic tradition, 
“the human subjectivity” is grounded in “God’s subjectivity,” and is 
characterized as “mediated subjectivity.”41 Soroush’s distinction 
between “religion in itself” and our “knowledge of religion” seemed 
to this author as parallel to “Kant’s distinction between noumena and 
phenomena” as Soroush writes, “religion is sacred and heavenly, but 
knowledge of religion is mundane and human.”42 Another observa-
tion on Soroush’s theory of utilizing science to comprehend religion 

ISLAMIC LEGAL METHODOLOGY

152

FINAL FOR PRINT Sept2023 Islamic Legal Methodology.qxp_Revised Papers  30/10/2023  16:14  Page 152



is that he has overlooked the main difference between religion as a 
worldview and science as an approach: 

 
As a world-view, religion comes to know the world a priori. The 

world it wants to comprehend is an invention of religion itself. Its 

interest, however, lies not so much in a praxis based on these bigger 

truths, but rather in accepting and cultivating in them. The scientific 

outlook on the other hand sees the world a posterior. The world it 

wants to understand is not a creation of itself, since it regards nature 

as an independent entity.43 

 
Due to his epistemological approach, Soroush’s ideas on govern-

ment cannot be based on the prefixed texts. He dismisses the idea that 
forming a government was a necessary part of revelation. “The 
Prophet,” Soroush claims, “has left no rulings on governance. It is up 
to the people to decide their government.”44 The relationship between 
man and God is direct, and no mediating position in spirituality or 
faith is conceivable. He does not find any support in the tradition-
sources for the ¢ulam¥’s claim to governance. He even refutes the use 
of the term wil¥yah (originally: amity, closeness) for political 
leadership as it conveys several profoundly esoteric meanings, none 
of them appropriate for political authority.45 

Soroush’s perception of religion, especially that of Islam, is much 
broader than the traditional legalistic approach affords. The jurispru-
dential growth of fiqh as it captured the core and kernel of the 
Shari¢ah, according to Soroush, has undermined the spiritual dimen-
sion of the religion. He frequently quotes al-Ghaz¥lÏ who viewed the 
legalistic approach to the Shari¢ah as a worldly (dunyawÏ) look at the 
religion which should be revised till the ultimate spirit of Islam was 
revived.46 He does not hesitate to assert that the Islamic world needs 
a new approach to foster a dynamic jurisprudence based on a new 
u|‰l (primary principles) rather than on fur‰¢ (secondary principles) 
or minor issues of fiqh.47 

As such, Soroush aimed to change the common understanding of 
a fixed Islam and Shari¢ah through an epistemological distinction 
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between religion and religious knowledge. It is a truism that knowl-
edge of religion requires human interpretation based on their rational 
ability. As he said, God is the One who reveals religion and people 
are the ones to understand God’s work. This seems to be another 
avenue to allow for the cohabitation of revelation and reason which 
has had precedents in Islamic thought. Through reason, nevertheless, 
Soroush allows the intrusion of modern sciences, which can offer 
various perspectives for an already established belief system. Here, we 
find he is able to criticize religious knowledge without touching upon 
the very essence of religion or tradition.  
 
Mojtahed Shabestari 
An amazing adoption of modern hermeneutics into religious thought 
is displayed in the writings of Sayyed Mohammad Mojtahed Shabes-
tari (b. 1937), a retired professor of theology at Tehran University. 
He was trained in the Shi¢i seminary of Qum, but he also studied 
German philosophy and Protestant Theology during 1968–77 when 
he was the director of the Islamic (Shi¢i) Center at Hamburg, Germany. 
In spite of his jurisprudential background and devotional attachment 
to Islam, Shabestari’s writings increasingly lean towards modern 
hermeneutical understanding of the religion and its socio-legal norms. 
He published many works in Persian, among which four of his books 
in addition to some of his recent interviews demonstrate his approach 
to the Shari¢ah and Muslim society. 

Shabestari deliberates on the tendency of the human mind towards 
conceptualizing things before they turn into beliefs or into established 
knowledge. He emphasizes presuppositions, which play a vital role in 
the formation of premises that build one’s understanding of a disci-
pline: “Without knowledge of hermeneutics,” he argues, “a defensible 
fiqh and legal methodology cannot theoretically take shape.”48 He 
considers as “human phenomena” all topics of legal methodology 
(u|‰l al-fiqh) such as “general and its particularization,” “statement 
and conception,” and “authority of literal demonstration” (^ujiyyat 
al-·uh‰r). These topics and principles, by which the rules of the 
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Shari¢ah are established, belong entirely to the spoken human language 
even though they communicate “God’s words.” Nevertheless, the 
meanings derived from God’s words are characterized by Muslim 
jurists as meta-historical, meta-spatial and self-existing (w¥qi¢Ï wa 
nafs al-amrÏ). He sees these characteristics to be beyond the capacity 
of spoken language and contradictory to the humanistic nature of the 
words used to interpret them. He sees the lack of a clear Islamic theory 
of “God’s words” as the core of the problem.49 

 
More than eight hundred years have passed that Muslim theologians 

have not produced a new theory on the meaning of “God’s words” 

including His commands and prohibitions (aw¥mir wa naw¥hÏ). The 

old theories do not fit in our present context.50 

 
Shabestari argues that Muslim theologians and philosophers of the 

early period discussed the nature of God’s words with a broader scope 
than the present day. In his Nih¥yat al-Iqd¥m fÏ ¢Ilm al-Kal¥m, 
Shahrist¥nÏ (d. 548/1153) presents a variety of scholarly opinions 
which have no parallels today. Peripatetic Philosophers (such as 
Avicenna) eventually attempted to solve the problem by considering 
“God’s words” and the Prophet’s speech to be one and the same, and 
connected them to “the active intellect” (al-¢aql al-fa¢¢¥l). According 
to this theory, “revelation” emanates from “the active intellect,” 
which is heard by prophets in rhythmic voice, and is only meta-
phorically called “God’s words.”51 This theory contrasts with the view 
held by Muslim theologians, both the Mu¢tazilÏs and Ash¢arÏs. The 
former maintain that God’s words are created by God directly; that 
is to say they are beyond “the law of causality,” thus, constitute an 
extraordinary phenomena (kh¥riq al-¢¥dah). Whereas Ash¢arÏs 
generally believe that God’s words are parts of God’s essential 
attributes and therefore eternal. They are not words or voices, rather 
they are eternal truth that exists (kal¥m nafsÏ) within God’s essence.52 

Among Muslim gnostic theologians Ibn ¢ArabÏ, according to 
Shabestari, has a different view on God’s words. He claims that the 
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Qur’an was “God’s words for the Prophet; for others it would be 
¢God’s words’ if it produces a similar prophetic experience for 
them.”53 That is to say, the impression left by God’s words upon 
individuals is the set criterion to determine whether they constitute 
divine words. Given this individual experience, Ibn ¢ArabÏ claims that 
“revelation” is, in general, a continuous phenomenon although “the 
law-giving revelation” was completed by the Prophet of Islam. Even 
the very esoteric understanding (fahm b¥~inÏ) of the Qur’an can be a 
revelation. Shabestari finds surprising similarity between Ibn ¢ArabÏ’s 
view on the impact of “God’s word” on the individual and that of 
Protestant theologians Carl Barth and Paul Tillich.54 

Concerning the semantics of religious texts, Shabestari does not 
see the traditional literal interpretation (mab^ath al-alf¥·) as flexible 
enough to capture the variety of contextual meanings. He argues that 
the traditional semantics deems “words” as representing the external 
realities, and it is enough to know the grammar of the language and 
verbal rules of legal methodology to understand the meaning and 
applicability of legal norms. Whereas the modern theory of semantics 
defines “meaning” as a tool in the structure of each language which 
speaks about external realities, but these are not the same realities.55  

Shabestari frequently demonstrates a great fascination with 
religiosity, faith and devotion; nevertheless, he confines them to 
“personal prophetic experience.” He bases faith on the divinely 
associated free will which is part of one’s existence but different from 
his belief (i¢tiq¥d).56 He sees no application for a religion in people’s 
day-to-day social life except in taking a moral direction (jahatgÏrÏ), 
which is to observe justice.57 This view originates from his conviction 
in the free will of the human being and in his continuous motion of 
“becoming.”58 Shabestari exhibits good familiarity with the Hegelian 
conception of free will and individual subjectivity. He identifies 
human existence with freedom of mind, whose subtle nature emanates 
from the Divine.59 His commitment to freedom of conscience appears 
more than just basing individual subjectivity on God’s subjectivity in 
the form of “God’s successor on earth” (khalÏfat All¥h fÏ al-ar\) as 
understood from the writings of some contemporary Muslim authors. 
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Shabestari’s conviction in the freedom of conscience as being the 
necessary constituent of the faith does not allow him to seek any 
sanctity for religious knowledge save for the spiritual experiences of 
devoted individuals. He considers all branches of religious knowledge 
such as fiqh and its legal methodology as human disciplines which are 
open to challenges and interpretations. He raises the question of 
“what is meant by sanctity (qad¥sah)”? He finds the popular respect 
for religious figures as the only source for their holiness. “This 
depends on people’s choice” Shabestari concludes “and does not enjoy 
the divine sanction.”60 At this point, Shabestari’s idea draws parallels 
with that of Abu Zayd who opined that “the textual output of the 
Qur’an had been overshadowed by the immense sanctity attached to 
it as the Holy Book.”61 

Shabestari’s accounts on religion, modernity and freedom of 
conscience are not void of inconsistency. Regarding modern values, 
he does not employ the same critical scrutiny as he does on Islamic 
values. For instance on examining human rights criteria, he appears 
too optimistic and willing to ignore its manipulation and political 
implications in human rights theory,62 whereas he does not spare any 
shortcoming in Islamic approaches. As a Muslim religious figure he 
seems uncertain about the limits to the adoption of modern values by 
Muslims. He actually refers to the Muslim crisis of combining identity 
with modernity. “No one yet,” Shabestari says, “gave a clear pre-
scription to accommodate both modernity and Islamic identity on the 
one hand, and continuity and change on the other.”63 

In his later interviews and writings, Shabestari claims the Qur’an 
is the product of revelation and not the very revelation itself. The 
function of the Qur’an is to present a prophetic reading of the world, 
and its natural and human phenomena, not setting laws for them. The 
Qur’anic expressions on legal issues, therefore, do not mean that the 
Qur’an has set law for all people in all ages. Such an understanding 
of the Book is the work of later jurisprudents who wanted to stabilize 
society with so called Islamic law.64 
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Jasser Auda 
We now turn to the work of a promising contemporary Egyptian 
author Jasser Auda (b. 1966), who claims to be introducing a new 
approach to Islamic law particularly to the theory of maq¥|id, which 
he translates as “purposefulness.” He dismisses “Islamic modernism” 
as being unnecessarily apologetic about traditional Islam because it 
was by and large a reaction to European modernism which endorsed 
the ideas of centrality and supremacy of modern sciences.65 Further-
more he criticizes the way Muslim reformists (such as Abduh, Tahtawi 
and Mohammad Iqbal) incorporated the concept of “causality” in 
order to re-interpret or re-word the philosophy of religion in Islam. 
That is to say they “re-interpreted” Islamic articles of faith (the 
Qur’an and Sunnah) in a way to fit the conclusions of (pre-twentieth 
century) science, and “causality” which was the logic of modernist 
kal¥m (philosophy of religion). Abduh’s Ris¥lat al-Taw^Ïd is the 
clearest example of the above changes in attitude.66 Auda then 
explains the contemporary changing status of philosophic thought as 
follows:  
 

In the west, the second half of the twentieth century witnessed post-

modernism’s complete rejection of all modernist “meta-narration.” 

..[A]ll streams of postmodernism agreed on the ¢deconstruction of 

centrism’. Thus, according to postmodernists, the center should 

remain void of anything, whether it is science, man, the west, or even 

God. ‘Rationality’ itself, according to postmodernists, became an 

undesirable form of centrism and marginalization. ‘Irrationality’ 

became a desirable and ‘moral’ alternative. ‘Islamic postmodernism,’ 

in turn, utilized deconstructionist concepts in order to criticize cen-

tral and basic Islamic articles of faith in a radical way. The centrality 

of the Qur’an and the Prophet in Islam and Islamic law was made 

subject to a ‘free play of the opposites,’ to borrow an expression from 

Derrida.67 

 
He then defines “systems theory” before offering his proposal for an 
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“Islamic systems philosophy” as a rational and non-Eurocentric 
“postmodern” philosophy: 
 

Systems theory and philosophy emerged in the second half of the 

twentieth century as an anti-thesis of both modernist and postmod-

ernist philosophies. Systems theorists and philosophers reject the 

modernist reductionist view that all human experiences could be ana-

lyzed into indivisible causes and effects. On the other hand, systems 

philosophy also rejects postmodernist irrationality and deconstruc-

tion, which are ‘meta-narration’ in their own right. Thus according 

to systems philosophy, the universe is neither a huge deterministic 

machine nor a totally unknown being, complexity can be explained-

neither via a series of ‘nothing-but’ cause and effect operation nor via 

claims of ‘non-logocentric irrationality,’ and the problems of the 

world could be solved neither via more technological advances nor 

via some sort of nihilism. Hence, thanks to systems philosophy, the 

concept of ‘purposefulness,’ with all of its teleological shadows, was 

back to philosophical and scientific discourses.68 
 
By appropriating “the concept of purposefulness,” Auda provides a 
space for the maq¥|id theory in his “systems approach.” He first refers 
to the difference between goal and purpose as the latter produces the 
same outcome in different ways and different outcome in the same or 
different environment. Thus, purpose-seeking systems could produce 
different outcomes for the very same environment as long as these 
different outcomes achieve the desired purpose.69 Islamic theology 
(kal¥m) has discussed this problem in the context of “causation” in 
divine actions (ta¢lÏl af¢¥l All¥h). After quoting some Mu¢tazilÏ and 
Ash¢arÏ views, Auda finally arrives at M¥turÏdÏ’s view that “divine 
actions have causes/purposes out of God’s grace.”70 Finally as the core 
of his methodology of systematic analysis, Auda presents the follow-
ing outline of the relationship between purposefulness and other 
features of the system of Islamic law: 
 
1. Purposefulness is related to the cognitive nature of Islamic law 
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because various proposals for the nature and structure of the 
purposes of the Islamic law (maq¥|id al-sharÏ¢ah) reflect cognitions 
of the nature and structure of law itself. 

2. Universal purposes of Islamic law (al-maq¥|id al-¢¥mmah) represent 
the law’s holistic characteristics and universal principles. 

3. Purposes of the Islamic law play a pivotal role in the process of 
ijtihad, in all of its various forms, which is the mechanism by which 
the system of Islamic law maintains its ‘openness.’ 

4. Purposes of the Islamic law are perceived in a number of hierarchi-
cal ways, which correspond to the hierarchies in the system of 
Islamic law. 

5. Purposes provide multiple dimensions that help resolve and under-
stand ‘apparent contradictions’ and ‘opposing tendencies’ in the 
scripts and the fundamental theories of the law.71 
 

As seen above, Auda relates his doctrine of purposefulness to “the 
cognitive nature” of Islamic law, and to a “pivotal role of various 
forms of ijtihad.” By “cognitive nature,” he means that Islamic law 
(fiqh) is a result of human reasoning and reflection of ijtihad upon 
the scripts.72 This way of characterization of Islamic law seems to be 
in line with what a number of Muslim reformist thinkers had already 
offered, but Auda refuted them as deconstructionists of the modern 
and post-modern periods. It is not clear to what extent “the human 
reasoning and reflection” could or should use modern disciplines and 
methods without ignoring the centrality and superiority of the 
revealed sources. Number four of Auda’s outline refers to a number 
of hierarchical ways, which correspond to that “in the system of 
Islamic law,” i.e., they should be observed in a purpose-based reading 
of the law. If these hierarchies refer to those presented in the 
traditional u|‰l al-fiqh, then, a conventional limitation is discernable 
in the proposed system. He acknowledges that there are “apparent 
contradictions” and “opposing tendencies” in the script which require 
multiple dimensions to assist in understanding the fundamental 
theories of the law and in resolving problems arising from purpose-
based reading of the Shari¢ah.  
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Criticizing the application of modern hermeneutics on legal 
language, Jasser Auda offers his doctrine of purposefulness of the 
Shari¢ah which in essence is another modern multi-dimensional 
approach based on “systems theory.” The doctrine of purposefulness, 
according to him, not only looks for the wisdom behind rulings, but 
provides links between the Islamic law and today’s notions of human 
rights, development and civility. Despite the modern reductionist 
reading of the law, the multi-dimensional reading will include the 
literal meanings of either mu^kam¥t (perspicuous words conveying 
unequivocal meanings) or “indirect implication” (ish¥rah), “omitted 
expression” (iqti\¥’) and alluding to the appropriateness factor (Ïm¥’). 
These concepts presently lack juridical authority (^ujjiyyah) because 
of their uncertainty (·anniyyah).73 As such we see Jasser Auda validat-
ing the elements which had been kept aside due to lack of textual 
basis. These elements, in a sense, resembling situations surrounding 
the meaning of a text called “presuppositions,” nevertheless espouse 
more textual support in a reconstructionist spirit.
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Conclusion

MUSLIMS’ PERCEPTION of law and the authority of the Shari¢ah 
finds its best expression in u|‰l al-fiqh, a discipline developed over 
time to set up a legal methodology. The objective of the methodology 
in the beginning was to identify the sources of that law, its hierarchical 
order, to establish its supremacy, and facilitate the text deducing 
process by way of literary interpretation and rational explanation. In 
time it emerged as a broad discipline not only to introduce Islamic 
approaches to the law but also to train Muslim minds for further 
critical analysis. In this effort, u|‰l al-fiqh adopted a number of 
principles from Arabic semantics and Greek syllogism, and developed 
its own literal-rational doctrines (see Chapter 5). However, none of 
the above developments changed its character, which essentially 
remained a discipline deeply based on the literal demonstration of the 
texts. In essence, it always remained the method of conforming the 
law to its revealed sources. Nevertheless, the contemporary hermeneu-
tical readings of the Shari¢ah, and new proposals to incorporate 
“statutory laws” into the sources suggest an extra dimension for the 
legal methodology. 

The method of conforming the law to its Shari¢ah sources 
functioned as the philosophy of u|‰l al-fiqh during its long history. 
The raison d’être of legal methodology was to refine and discipline 
the flow of individual opinions by filtering them through the channel 
of text-based deliberations. Historically, the main purpose of al-
Sh¥fi¢Ï’s reaction to the overflow of individual opinions of his time 
was to advance the Muslim perception of legality which led up to the 
categorization of the sources (see Chapter 1). This objective was 
consolidated by the incorporation of parts of formal logic into u|‰l 
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al-fiqh in the fifth/eleventh century. This imbued the methodology 
with an intellectual sophistication that could have led to its further 
isolation; however, the concurrent ¤anafÏ elaboration of legal 
methodology shifted the emphasis from theoretical discussions to 
practical solutions for ongoing contingencies (Chapter 3).  

A new dimension blossomed in legal methodology since the eighth/ 
fourteenth century, namely to merge the social notion of public 
welfare (ma|la^ah) into the process of deducing legal norms from the 
sources. The important figure in this effort was Ab‰ I|^¥q al-Sh¥~ibÏ 
who combined consideration of the exterior factor of ma|la^ah 
(public welfare) with an interior factor which was the aims and 
objectives of the law (maq¥|id al-sharÏ¢ah). In Chapter 6, we observed 
how he legitimized common practices (al-ta|arruf¥t al-¢¥diyyah) on a 
wider scope and in light of their main socio-philosophical end-goals 
for human good. The tendency to merge social notions into legal 
methodology finds another boost in the eighteenth century with Sh¥h 
WalÏyull¥h of Delhi whose revivalist approach to the Shari¢ah pro-
posed the notion of human development (irtif¥q) that can turn into 
the advancement of human society (Chapter 7).  

Aiming to make the methodology more practical, the Ja¢farÏ Shi¢i 
school has turned to literal-rational presentation of u|‰l al-fiqh since 
the nineteenth century. The interplay of u|‰lÏ principles became the 
pivot around which most legal problems revolved to arrive at cogent 
solutions. This method is best manifested in the works of Shaykh 
Murta\¥ An|¥rÏ who matured the so-called U|‰lÏ trend in the 
seminary situated in the shrine city of Najaf. This trend led to another 
kind of literary sophistication which only qualified students at the 
seminaries could exploit to their advantage. It contributed to the rise 
of a series of Shi¢i intellectuals who rarely addressed contemporary 
issues; rather they preferred to use this methodological sophistication 
for self-serving socio-political gains.  

In the face of modern developments in legal spheres, u|‰l al-fiqh 
seems to have lost much of its relevance to contemporary legal needs, 
and instead has been reduced practically to a literary interpretive skill. 
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A number of modern legal changes occurred without taking into 
consideration the principles of u|‰l al-fiqh: two of them are develop-
ing legislation of statutory law and the introduction of procedural 
law, both of which aim at setting legal rules or reshaping legal truth 
through human facility. This is in sharp contrast with classical Islamic 
legal methodology which mainly attempts to find out the already 
established truth with limited regard to the role of human conceptions. 
After the Islamic revivalist movements of the 1980s and 1990s, 
however, the restoration of Shari¢ah laws in some Muslim states 
brought to the fore the significance of a legal methodology for a better 
understanding of the Shari¢ah.  

Present approaches to the Shari¢ah can be grouped in two sets: 
conventional and modern. The conventional approach belongs to 
those who sought to reform the Islamic methodology from within the 
Shari¢ah, that is to say, to align the methods of understanding the 
Shari¢ah with contemporary requirements. Modern approaches on the 
other hand chose hermeneutical readings of the Shari¢ah to incorporate 
the findings of the human mind beyond “the text” and obviously 
beyond the conventional legal methodology. Both groups allow the 
use of modern sciences and methods in religious learning but with 
different scopes and perspectives. More than the hermeneutical readers, 
the Shari¢ah aligners blame u|‰l al-fiqh for losing touch with social 
realities.  

It should be borne in mind that u|‰l al-fiqh as part of the Islamic 
legal system is structured on the premise that it only discovers “the 
existing truth” (i^r¥z al-w¥qi¢) and, as such, does not directly give 
any scope to human conceptions in reconstructing such truth. To 
assign an institutive authority to the principle of ijm¥¢, for instance, 
one must first build upon the human faculty of its “constant self-
realization,” as Muhammad Iqbal proposed.1 Secondly, one needs to 
redefine “right” as a “totality of conditions under which the will of 
one person can be unified with the will of another under a universal 
law of freedom.”2 Thus, for instituting a meaningful assembly of ijm¥¢ 
or the like, a self-assertive attitude and an understanding of our 
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common rights in the public sphere are needed, which Muslims still 
appear to be lacking. A glance at the history of ijm¥¢ points to the fact 
that owing to their faith-based self-realization, the Prophet’s Compan-
ions and their following generation (al-t¥bi¢‰n) developed both the 
idea and practice of ijm¥¢ to settle important issues such as the 
collection of the Qur’an and choice of the Rightly-Guided Caliphs. 
Because of their strong commitment to Islam, they were able to 
appreciate the value and authority of their own agreement, whereas 
appreciation of such a value on any possible agreement was lost in 
subsequent generations.  

Consensus exhausted its applicability in the third/ninth century 
when al-Bukh¥rÏ and Muslim al-Nays¥b‰rÏ began to systematize and 
codify hadith. As a result, they entertained the notion of shuhrah (lit. 
widely known) in place of ijm¥¢. In fact, what we had thereafter was 
in practice “prevalent or commonly accepted opinions” which 
functioned in the same way that ijm¥¢ was intended to do. Thus, what 
Muslims lost was their creative claims to ijm¥¢ and later to ijtihad, 
rather than their actual consensus and practical ijtihad. The loss of 
self-assertion in ijtihad and ijm¥¢ is a major turning point in Islamic 
legal history which hardly any Muslim author to date has dared to 
elaborate on its phenomenological causes. In my humble opinion, the 
prevalence of a self-existing (nafs al-amrÏ) assumption of truth after 
the waning of the Mu¢tazilÏ school of thought in the fourth/tenth 
century left little room for Muslims to assert any re-conceptualization 
of truth in accordance with the knowledge of their time. Were we to 
compare the attitude of the second Caliph ¢Umar ibn al-Kha~~¥b in 
re-formulating several Qur’anic-based legal issues according to his 
own ijtihad with the seventh/thirteenth century proclamation of the 
closure of the door of ijtihad, we would see how different attitudes in 
perceiving religious knowledge yield differing perspectives towards 
the same knowledge. 

For this reason, we believe that any reform in Islamic legal 
methodology should be modeled on the creative attitude of the 
Muslim precursors, and must assign a constructive role for human 
rationality in the elaboration of the legal system of society. This goal 
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cannot be achieved without understanding the history of Islamic legal 
methodology which explains the philosophy of its structure and 
changes. In this survey, we have seen how Muslim authors proposed 
new topics such as ma|la^ah, maq¥|id, sadd al-dhar¥’i¢, isti^s¥n and 
isti|^¥b in order to provide more rational forms in adapting to social 
realities of their time. As we mentioned on several occasions, the type 
of Islamic legal methodology was a function of the extent of the role 
played by human intellect. That is to say, it commences with the 
sources of law and their literary interpretations, it develops the scope 
of qiy¥s to include topics such as “relevance” and considerations of 
public interest, then it moves to more distant (from the sources) 
rational topics like maq¥|id and sadd al-dhar¥’i¢, and ends up with 
the independent judgments of ijtihad and juristic preferences in case 
of conflict of laws.  

However, none of these contexts assign a creative authority to the 
human mind except what was seen in al-Sh¥~ibÏ’s theory of maq¥|id. 
The success of his doctrine lies in his insight into the philosophy of 
Islamic law rather than his knowledge of the sources and traditions. 
His analysis of the philosophy of the mub¥^ category (based on the 
tradition-reports concerning the Prophet’s reluctance to be questioned 
on every aspect of people’s social relationships; see Chapter 6) reveals 
that in his approach the avenue was open for the human mind to 
exercise its rational authority. It is evident that al-Sh¥~ibÏ would not 
argue for such an understanding of the philosophy of the law if he 
believed in the self-existing (nafs al-amrÏ) status of socio-religious 
truth. His method of justifying the law according to its end-goals did 
not affect the long entrenched juristic pattern of strict attachment to 
rigid interpretation of the sources. Muslims had to wait until the 
impact of Western intellectual achievements forced them to open the 
gate for fresh ijtihad, new statutory laws and even re-orientation to 
creative minds of scholars such as the same al-Sh¥~ibÏ.  

Modern approaches to the Shari¢ah propose certain reforms to 
legal methodology, either from within, or by borrowing methods 
beyond the conventional scope such as empiricism and hermeneutics. 
The clearest proposal for reform from within is offered by Hashim 
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Kamali who, like AbuSulayman, considers the duality between the 
¢ulam¥’ and government since the Umayyad period as the main 
stumbling block for the advancement of the legal system among 
Muslims. Kamali suggests that statutory law and government 
ordinances should either take the place of ijm¥¢ and ijtihad or be 
incorporated within them. We have seen that ijm¥¢ has historically 
exhausted its conventional components, and it is doubtful that it can 
add to the legitimacy of parliaments or of statutory law. Although it 
offers a broad context, ijtihad applies to juridical (shar¢Ï) ijtihad, and 
it is difficult to identify it with government ordinances without raising 
more problems and even conflicting with the mujtahids’ traditional 
exclusive right to apply it. AbuSulayman’s criticism on the lack of 
empiricism in conventional u|‰l is sound, but needs more elaboration 
on how empirical deduction and induction may be applied to u|‰l al-
fiqh (Chapter 9). 

The application of modern hermeneutics as a critical method to 
legal texts opened a new window for interpretation of the Shari¢ah. 
This discipline is essentially concerned with not only the content of a 
text, but also with the presuppositions that fostered ideas underlying 
such a text. It claims that there can be no knowledge without pre-
supposition nor pure access to reality.3 A survey of the accounts of 
Arkoun, Abu Zayd, Soroush and Shabestari show that they are in 
agreement that the conventional literal interpretation of the law is not 
flexible enough to capture the variety of contextual meanings of a 
given text. On the criticism of the present methodology, they claim 
that u|‰l al-fiqh, as traditionally conceived, ignores the fact that the 
development of one’s knowledge opens the way for a new under-
standing of the text. Concerning new readings of the Shari¢ah, they 
have yet to offer a concrete proposal other than the general theory of 
the timely contraction and expansion of the Shari¢ah. This theory may 
serve in opening the ground for the application of other relevant 
disciplines for fresh readings of texts, but it can hardly propose a 
formula for such applications. In fact, the manner in which these 
theorists question the growth of fiqh and authority of the traditional 
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¢ulam¥’ gives the impression that they are aiming at the contraction 
of conventional jurisprudence through the expansion of the applica-
tion of other disciplines into the Shari¢ah.  

Challenging the above modernist approach, we saw Jasser Auda 
offering his doctrine of the purposefulness of the Shari¢ah, which in 
essence is another modern multi-dimensional approach based on 
“systems theory.” This doctrine, according to him, not only looks for 
the wisdom behind rulings, but provides links between the Islamic 
law and today’s notion of human rights, development and civility. 
Despite the modern reductionist reading of the law, the multi-
dimensional reading will include the literal meanings of mu^kam¥t 
(perspicuous words conveying unequivocal meanings) as well as 
“indirect implication” (ish¥rah), “omitted expression” (iqti\¥) or 
alluding to the appropriateness factor (Ïm¥). These concepts presently 
lack juridical authority (^ujjiyyah) because of their uncertainty 
(·anniyyah).4 As such, we see that Jasser Auda validates the elements 
which had been disregarded due to lack of textual basis. These ele-
ments, in a sense, resemble conditions surrounding the meaning of a 
text called “presuppositions”; nevertheless, they espouse more textual 
support in the reconstructionist spirit.  

All the above observations and criticism may serve to foster the 
belief that Islamic legal methodology is moving beyond its conven-
tional limits of the u|‰l al-fiqh. This methodology now offers several 
different conduits such as “consideration of higher objectives,” 
“hermeneutics” and “systems” besides the traditional text-based 
reading of the Shari¢ah. The juxtaposition of interdisciplinary skills 
with legal methodology can shift the focus of u|‰l al-fiqh from the 
authority of literal demonstration of a text to the authority of higher 
purpose of such a text. The purpose-oriented ijtihad, consideration 
of public interest and the presupposition of a text, as we saw above, 
can be seen as the “omitted expression” of the text which should be 
heard in due time. The ability to read the implied expressions of the 
Shari¢ah needs not only the intervention of human reasoning, but also 
a strong conviction in human aptitude to re-fashion divine instructions 
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according to the requirements of time. This is what the Muslim 
societies seem to be in pressing need of today.  

The concept of “omitted expression” (of a text) which Jasser Auda 
has chosen to denote iqti\¥, in a peculiar but possible sense, reminds 
us of Gadamer’s argument that people have a “historically effected 
consciousness” and that they are embedded in the particular history 
and culture that shaped them (see Chapter 10). Iqti\¥ or its plural 
participle muqta\iy¥t are untold conditions which arise with the 
passage of time, and affect the process of understanding and re-
understanding of the meaning of a text. 

The last point which we had occasion to address in this research 
is the structural problem in the Muslim methodological approach to 
the Shari¢ah. That is, the theological assumption adopted by most 
u|‰lÏ authors that “societal realities” have a meta-historical and self-
existing (w¥qi¢Ï wa nafs al-amrÏ) character beyond that of any 
identifiable interaction with the human mind. By this assumption “the 
social truth” must merely be discovered from the fixed texts, and 
literally demonstrated. This vantage point in practice leaves no room 
for the human mind to venture into timely adjustments of the divine 
law for changing societies. By offering alternative outlooks, as we saw 
above, a number of contemporary authors attempted new proposals 
to align legal methodology with the requirements of time. It still 
depends on the contemporary Muslim thinkers to develop more 
practical perspectives on how to conform today’s social realities to 
the revealed sources. 
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61 Abu Zayd, Mafh‰m al-Na|| (Cairo: al-Markaz al-Thaq¥fÏ al-¢ArabÏ, 

1987), pp. 9–13. 
62 Shabestari, NaqdÏ bar Qir¥’at-e RasmÏ, pp. 199–222. 
63 Shabestari, ¬m¥n va ®z¥dÏ, p. 170. 
64 Shabestari, “Qar¥’at-e NabavÏ az Jah¥n” Madraseh, 6 (July 1997),  

pp. 92–100. 
65 Jasser Auda, Maq¥|id al-SharÏ¢ah as Philosophy of Islamic Law: A 

Systems Approach (London, Washington: IIIT, 2008), p. 27.  
66 Ibid. p. 28.  
67 Ibid. 
68 Ibid., pp. 28–29.  
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69 Ibid., p. 51 quoting Jamshid Gharajedaghi’s article “Systems 

Methodology: A Holistic Language of Interaction and Design,” in Systems 

Thinking Press (2004), p. 38. 
70 Auda, Maq¥|id al-SharÏ¢ah, p. 53. Auda adds that may Muslim jurists, 

including al-®midÏ, al-Sh¥~ibÏ, Ibn Taymiyyah, Ibn Qayyim and Ibn 

Rushd, have been closer to the M¥turÏdÏ position than the official Ash¢arÏ 

position. 
71 Ibid., pp. 54–55. 
72 Ibid., p. 46. 
73 Ibid., p. 228. 
 

conclusion

 

 

1 Muhammad Iqbal, Reconstruction of Religious Thought in Islam,  

p. 76; Muhammad Iqbal, “Asr¥r-i KhudÏ” in Iqb¥l L¥h‰rÏ (Tehran: ¢IlmÏ, 

1991), pp. 85–135. 
2 See Farzin Vahdat, God and Juggernaut: Iran’s Intellectual Encounter 

with Modernity (New York: Syracuse University Press, 2002), p. 6  

quoting Kerstin (1992), p. 344. 
3 Ali Mirsepassi, Political Islam, Iran and the Enlightenment: Philosophy of 

Hope and Despair (Cambridge, UK: Cambridge University Press, 2011), 

p. 75. 
4 Jasser Auda, Maq¥|id, p. 228.
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Ibn ¢ArabÏ (d. 638/1240), 155–156 
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Ibn ¤azm (d. 456/1064), xvi, 26, 
55–56 
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Ibn Nujaym (d. 970/1562), 83 
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Ibn Rushd, 54–55, 201n70 
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Mu^aqqiq al-¤illÏ, 47; 
al-Mu·affar, 104 
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AbuSulayman, 124; al-
Baghd¥dÏ, 21–22; al-BazdawÏ, 
34–35; on following four imams, 
117–118; Iqbal, 114–115, 116; 
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165–166; al-Sh¥fi¢Ï, 4, 5, 11, 12; 
Y‰suf al-Ba^r¥nÏ, 92. See also 

ijtihad; reason and revelation; 
sources of law 

—, in Shi¢i Islam: overview, 40; al-
¢All¥mah al-¤illÏ, 49–50; ¤asan 
al-¢®milÏ, 53; al-MufÏd on, 41; al-
QummÏ, 94; al-Sadr, 111; vs. 
Sunni Islam, 183n41; al->‰sÏ, 45 

ijtihad: overview, xiii–xiv; ¢Abd al-
Jabb¥r, 19; Alalwani, 117, 
118–121, 194n18; al-B¥qill¥nÏ, 
17–18; al-Ba|rÏ, 187n62; closure 
of door of, 114–115, 117, 166, 
183n41, 194n18; al-Ghaz¥lÏ, 58, 
62, 63; historical use of term, 
187n62; Ibn al-¤¥jib, 69–70; 
Iqbal, 114–116, 116; Kamali, 
126, 128–129, 167–168; al-
SarakhsÏ, 36; and self-assertion, 
166; al-Sh¥fi¢Ï, 5–7, 11; Sh¥h 
WalÏyull¥h, 84–85; al-Sh¥~ibÏ, 
80–81; Y‰suf al-Ba^r¥nÏ, 92. See 
also ijm¥¢ (juristic consensus); 
reason/intellect (¢aql); sources of 
law 

—, in Shi¢i Islam: overview, 38–40; 
adoption of by ¤illah school, 
46–51, 183n41; and Akhb¥rism, 
48 (See also Akhb¥rism); al-
¢All¥mah al-¤illÏ, 50–51; 
Khurasani, 101–102; al-
Mu^aqqiq al-¤illÏ, 46–48, 108; 
al-Sadr, 108; al->‰sÏ, 45–46 

¢illah (efficacious cause): al-
¢All¥mah al-¤illÏ, 184n65; 
al-Ghaz¥lÏ, 62 
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¢All¥mah al-¤illÏ, 49, 50; and 
categorization of ma|la^ah, 78; 
al-Ja||¥|, 29–30; al-Mu^aqqiq 
al-¤illÏ, 47; al-SarakhsÏ, 37; 
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al-JuwaynÏ (d. 478/1085) 

Index

221

FINAL FOR PRINT Sept2023 Islamic Legal Methodology.qxp_Revised Papers  30/10/2023  16:14  Page 221
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181n6; Soroush, 151–152; 
sources, 181n20. See also 
Akhb¥rism; sources of law, Shi¢i 
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Zahrah, 87–88; al-®midÏ, 66–
68; al-B¥qill¥nÏ, 17; al-Dabb‰sÏ, 
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Mu·affar, 104–106; al-Sadr, 
108–109, 110; al-Sh¥fi¢Ï, 8; al-
Sh¥~ibÏ, 78–80; al-Shawk¥nÏ, 
85–86; al->‰fÏ, 73–76. See also 
sources of law 

inductive reasoning. See reasoning, 
inductive (istiqr¥’) 

infallibility, 22, 151–152 
inference. See reasoning (istidl¥l) 
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113–116, 129, 152, 158, 165 
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877), 10 
istidl¥l (reasoning). See reasoning 
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isti^s¥n (juristic preference): al-

®midÏ, 67; al-Ghaz¥lÏ, 63; 
Ramadan, 132; al-Sh¥fi¢Ï, 6;  
al-Shawk¥nÏ, 86 

istiqr¥’ (inductive reasoning). See 
reasoning, inductive (istiqr¥’) 

isti|^¥b al-^¥l (presumption of  
continuity): Akhb¥rÏ school, 52;  

 

al-®midÏ, 68; An|¥rÏ, 98; ¤asan 
al-¢®milÏ, 53; al-JuwaynÏ, 57, 74; 
Mu^ammad AmÏn al-Astar¥b¥dÏ 
on, 51–52; al-SarakhsÏ, 36–37; 
al->‰fÏ, 73, 74–75; al->‰sÏ, 45 
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welfare) 
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Ba^r (d. 255/869), xvi, 15–16; 
influence of on Abu Zayd, 142 
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al-R¥zÏ (d. 370/981), 23, 27, 28–
31, 135, 176n9, 179n14 

Jewish hermeneutic tradition, 10 
al-Jubb¥¢Ï, Ab‰ H¥shim (d. 321/ 

933), 176n17 
juridical principles. See “practical 
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al-fiqh) 

juristic consensus (ijm¥¢). See ijm¥¢ 
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juristic preference (isti^s¥n). See 
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jurists. See mujtahids 
al-Jurj¥nÏ, ¢Abd al-Q¥hir (d. 471/ 

1078), 142 
al-Jurj¥nÏ, Sayyid SharÏf (d. 816/ 

1413), 69 
al-JuwaynÏ (d. 478/1085): epistemo-

logical approach, 26, 56–58; on 
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influence of al-Baghd¥dÏ on, 20, 
23; isti|^¥b, 57, 74; qiy¥s, 57, 78; 
reasoning (istidl¥l), 57, 86 

 
Kadivar, Mohsen, 138–140 
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al-Kar¥jikÏ (d. 440/1048), 41 
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951), xiv, 23, 27, 28 
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Kohlberg, Etan, 52 
kullÏ–juz’Ï dichotomy. See generality 
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Lameer, Joep, 29–30, 54–55 
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179n19; al-Mu·affar, 104–106 
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overview, xiii–xviii, 163–170; 
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school and legal methodology; 
advent of legal methodology; 
epistemology and legal theory; 
hermeneutics and legal method-
ology; reorientation of legal 
methodology; Shi¢i legal 
 methodology; Shi¢i revival of 
u|‰lÏ doctrine; social reality and 
legal methodology; theology and 
legal methodology; specific  
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—, structures: overview, xvi–xviii; 
Alalwani, 118–120; al-®midÏ, 
xv, 66–68; al-B¥qill¥nÏ, 17; al-
Ba|rÏ, 23–25; al-BazdawÏ, 34–35; 
al-Ghaz¥lÏ, 59–61; al-Ja||¥|, 30–
31; al-Mu·affar, 102–104, 
193nn40–41; al-Sadr, 108–111; 
al-Sh¥fi¢Ï, 3–7; al-Sh¥~ibÏ, 77–81; 
al-Shawk¥nÏ, 85–86; al-Zuhayli, 
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legal norms (a^k¥m): Abu Zayd, 
143–144; An|¥rÏ, 96–99; al-
Ghaz¥lÏ, 61–62; harmonization 
with revealed texts, xiv; Kamali, 
127, 128; Khurasani, 100; al-
R¥zÏ, 64, 65; al-Sadr, 108; 
al-Sh¥~ibÏ, 77–78; al-Zuhayli, 
89–90. See also bay¥n (norms) 

legal principles. See “practical prin-
ciples” (al-u|‰l al-¢amaliyyah); 
principles (qaw¥¢id al-fiqh) 
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legal stratagems and loopholes (al-
^iyal wa al-makh¥rij), 118 
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19–20 
lived traditions (¢amal), 1–2, 12.  

See also Madinah customs as 
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Madinah customs, xv, 3. See also 

lived traditions (¢amal) 
MajlisÏ, Mu^ammad B¥qir (d. 1111/ 
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Mak^‰l Sh¥mÏ (d. 160/776), 172n4 
M¥lik ibn Anas (d. 179/ 795), 12, 74, 
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ma|la^ah (public welfare): al-®midÏ, 

67; categorization of, 78; al-
Ghaz¥lÏ, 63; al-Mu^aqqiq 
al-¤illÏ, 47; in reformist 
approaches, xviii; Sh¥h 
WalÏyull¥h, 164; al-Sh¥~ibÏ, 78, 
164; Sunni vs. Shi¢i use of, 111; 
al->‰fÏ, 73, 75–76. See also 
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42; on al-SarakhsÏ, 37 

Mu¢tazilÏ theologians: ¢Abd al-
Jabb¥r, 18–20, 176n17, 177n34; 
al-Ba|rÏ, 23–26, 177n34, 
187n62; on “God’s words,” 155; 
on im¥mah, 22; reason and  
revelation, xvi, 14–15; Soroush 
on, 152. See also theology and 
legal methodology 

Mu¢tazilism and ¤anafism, 23 
al-Mu·affar, Muhammad Rida  

(d. 1964), 91, 102–107, 137, 
139, 193nn40–41 

al-Muz¥nÏ (d. 264/878), 12–13, 74 
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(d. 1355/1936), 121 
Najafabadi, Ayatollah Salihi  
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Nar¥qÏ, A^mad, 197n82 
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omitted expression (iqti\¥), 161, 
169–170 

 
permissible actions (ib¥^ah): ¢Abd 

al-Jabb¥r, 19; in post-al-Ba|rÏ 
works, 25; al-Sh¥~ibÏ, 77 

Pierce, Charles, xiv 
postmodernism/postmodernists, 

141–142, 158–159 
“practical principles” (al-u|‰l al-

¢amaliyyah): An|¥rÏ, 97–99; 
al-Astar¥b¥dÏ, 51–52; 
Khurasani, 101; al-Mu^aqqiq al-
¤illÏ, 47; preponderance of in 
Shi¢i law, 192n26; al-Sadr, 111. 
See also fiqh; principles (qaw¥¢id 
al-fiqh) 
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presumption of continuity (isti|^¥b 

al-^¥l). See isti|^¥b al-^¥l  
(presumption of continuity) 
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bar¥’ah al-a|liyyah): al->‰fÏ, 
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132–133; al-R¥zÏ, 65; al-Sh¥~ibÏ, 
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al-SarakhsÏ, 36; as secondary 
source, xii; al-Sh¥fi¢Ï, 5, 29; al-
Shawk¥nÏ, 85; and speculative 
reasoning, 2; terminology, 9–11; 
al->‰fÏ, 74. See also reason/ 
intellect (¢aql); sources of law 

—, in Shi¢i Islam: overview, 38–40; 
adoption of by ¤illah school, 46, 
48; al-¢All¥mah al-¤illÏ, 49, 50, 
184n65; ¤asan al-¢®milÏ, 53, 
184n65; al-MufÏd on, 41; al-
Mu^aqqiq al-¤illÏ, 46–47, 108; 
al->‰sÏ, 45 
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AbuSulayman, 122–124; al-
Baghd¥dÏ, 21–22; al-BazdawÏ, 
33–34; “God’s words” meaning, 
154–156; Iqbal, 113–114; 
Ramadan, 132, 134; Shabestari, 
154–156; al-Sh¥fi¢Ï, 3–7, 11, 
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al-Jabb¥r, 18–19; al-B¥qill¥nÏ, 
17; al-Ja||¥|, 31, 179n14; al-
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ib¥^ah): al-Ba|rÏ, 24–25; 
al-Ja||¥|, 30; al->‰sÏ, 44 
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Jabb¥r, 19–20; a^k¥m (legal 
rulings) and revealed texts, xiv; 
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Dabb‰sÏ, 32–33, 179n22; in 
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reason/intellect (¢aql): Abu Zahrah, 
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al-Ja||¥|, 30; al-JuwaynÏ, 57; al-
MufÏd, 41; Najafabadi, 
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Ba^r¥nÏ, 92. See also ijtihad; 
qiy¥s (analogical reasoning);  
reason and revelation; reasoning 
(istidl¥l); sources of law 
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hermeneutics and legal  
methodology 

reorientation of legal methodology, 
82–90; overview, 82; Abu 
Zahrah, 87–89, 127, 128; Ibn 
¢®bidÏn, 83; Ibn Nujaym, 83; 
Sh¥h WalÏyull¥h, 83–85, 112–
113, 164; al-Shawk¥nÏ, 85–87, 
128; al-Zuhayli, 89–90. See  
also ¤anafÏ school and legal 
methodology; social reality and 
legal methodology 
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(d. 436/1044), 42 

al-SarakhsÏ, Ab‰ Bakr Mu^ammad 
ibn A^mad, 27, 31, 35–37, 
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133–134; Soroush, 149–154 

semantics: al-BazdawÏ, 33–34; 
emphasis on, xvi; al-Ja||¥|, 29; 
al-QummÏ, 93; Shabestari, 156 
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ijtihad, 5–7, 11; indicants of law, 
8; majority opinion, 135; and 
M¥lik ibn Anas, 12; methodol-
ogy, xvi–xvii, 3–7; and 
post-al-Ba|rÏ works, 24–25; 
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THIS book discusses the historical development of the legal methodology for the interpretation of the

Shari¢ah, and analyzes proposed reforms by modern Muslim scholars. This study has two goals: (1) to 
summarize usul al-fiqh’s rise and development from its rudimentary form to its advanced and mature 
phase by articulating the contributions of eminent jurists on key intellectual debates, and (2) to present 
a schema of reforms, new hermeneutics, and epistemology proposed by modernists to bring about 
foundational changes in Islamic legal methodology so that they can bypass the authority of the legal

language. The critical distinction between the timeless Shari¢ah and mutable jurisprudence allows for a 
mechanism that can review and revise juridical opinions in the light of new information.

In a very scholarly and at the same time Islamically authentic manner, the author deals in clear

language with the main theses of usul al-fiqh, both Sunni and Shi¢a, and includes recent developments 

rarely mentioned in other works.
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jurisprudence. The work provides comparative reviews of the doctrines of the various schools and

scholars of Shariah, both Sunni and Shi¢a, as well as parallel developments in  Greek logic and 

philosophy, Jewish thought, and western jurisprudence, all in an objective and readable style. Students 
and scholars of Islamic studies and usul al-fiqh will find reading this richly rewarding. The book is 
eminently suitable for a university text book on the subject.

Mohammad Hashim Kamali

Founding Chairman & CEO International Institute of Advanced Islamic Studies (IAIS) Malaysia

ISBN: 978-1-64205-567-2

A  N E W  P E R S P E C T I V E  o n

U S U L  a l - f i q h.
-

A h m a d  K a z e m i - M o u s s a v i

&  H a m i d  M a v a n i

ISLAMIC
LEGAL

METHODOLOGY

@

Ahmad Kazemi-Moussavi is a Professor of Islamic

law and modern Islamic developments who currently

teaches at George Washington University. He taught

these fields in the University of Maryland, University of

Virginia, and International Islamic University of Malaysia.

Born in Iran he was educated in law there, going on to

obtain a Ph.D. in Islamic Studies from McGill University,

Montreal (Canada). He published several books and

more than a hundred articles in English and Persian.

Hamid Mavani is an Associate Professor of Islamic

studies at Bayan Claremont Islamic Graduate School

where he teaches courses on Islamic thought and

modern developments in Islam. He has published several

books including Religious Authority and Political Thought

in Twelver Shi'ism: From Ali to Post Khomeini.

Cover Image © istockphoto,

Interior of Alhambra Palace, Granada, Spain

I
S

L
A

M
I
C

 L
E

G
A

L
 M

E
T

H
O

D
O

L
O

G
Y

a
 n

e
w

 p
e

r
s

p
e

c
t

i
v

e
 o

n
 u

s
u

l
 a

l
-f

i
q

h

A
h

m
a

d
 K

a
z

e
m

i
-
M

o
u

s
s

a
v

i
&

 H
a

m
i
d

 M
a

v
a

n
i

.
-

Islamic Legal Methodology Cover Final_Paperback  24/10/2023  15:20  Page 1




