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Introduction

IIIT’s Summer Institute for Scholars held its seminar on “Ifta’
and Fatwa in the Muslim World and the West: The Challenges of
Authority, Legitimacy, and Relevance” on July 11-20, 2011, at
its headquarters in Herndon, VA. A host of world-renowned
scholars from various schools of thought, academic backgrounds,
and hermeneutical dispositions participated in a total of fifteen
sessions.

A sort of consensus seemed to emerge that the processes of
ifta’ (formulating a fatwa) and then issuing a fatwa are in a chao-
tic situation both in the Muslim world and the West. There are
problems related to competency, expertise, specialization, intel-
lectual and juristic stagnation, blind imitation, interdisciplinary
disconnect, proliferation, authority, legitimacy, acceptance, and
cultural relevance, just to mention a few.

In the formative classical period of Islamic jurisprudence (the
rise of the Abbasids in 750 to the fall of Andalusia in 1492), the
well-known scholars not only possessed the intellectual skills
required for analytical reasoning, they also had a broad general
knowledge of the fields relevant to their cultural contexts in
which they issued their edicts. Contemporary knowledge is cate-
gorized into so many specializations and sub-specializations that
one person or one group of scholars cannot possibly master all of
them and develop a comprehensively consistent legal methodol-
ogy or juristic tradition. The problem is compounded by the fact
that Muslim jurists seldom enroll in secular universities to equip
themselves with modern research tools. They are at a loss to
study the ever increasing technically sophisticated scientific
fields, and the secular social scientists or technology experts
seldom study the Shari‘ah and its underlying principles.
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IFTA’ AND FATWA IN THE MUSLIM WORLD AND THE WEST

This dichotomist bifurcation perhaps poses the greatest
hindrance as well as challenge to the process of developing an
up-to-date, relevant, and applicable jurisprudence. Fatwa is
defined as applying the Shari‘ah to existing realities. A viable
fatwa, therefore, requires a knowledge of the Shari‘ah as well as
local customs, cultural realities, individual and communal impli-
cations, and other relevant matters. Perhaps the biggest challenge
in today’s formulation of fatwas is the above-mentioned bifurca-
tion, which engenders an idealism that lacks practicality and
relevance.

The confusion is intensified by the lack of a hierarchical
religious authority, especially among Sunnis; the lack of coordi-
nation between different areas of expertise and territorial
regional juristic bodies; the proliferation of fatwas through
media; the unprecedented social, political, economic, and tech-
nical changes; and, most importantly, the lack of professional
training, openness, courage, creativity, and analytical reasoning
among the majority of traditional Muslim jurists. There is a
visible sense of loss and intellectual bankruptcy among the legal
as well as the theological tradition of the twenty-first-century
ummah. Muslim jurists are trying to solve complicated modern
problems with the ancient tools of hazy analogy, imitation, and
outmoded madhhab-bound legal methodologies while practi-
cally closing the doors of ijtibad (innovative analytical reason-
ing) in an effort to safeguard the tradition and originality.

But there were problems even with the original juristic tradi-
tion, which was formulated and fixed during the first three
Islamic centuries. There was so much political tumult and social
turmoil going on during those years that the jurists’ legal outlook
and thinking processes could not have escaped their surround-
ings. Their staunch fatwas against apostasy and blasphemy
reflect that period’s geopolitical realities.

Muslims of the prophetic and rashidiin eras adhered closely
to the authentic texts due to their sincerity, piety, prophetic
training, and temporal proximity to the revelation. Then the
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Introduction

context started impacting how the authentic texts were under-
stood, interpreted, paraphrased, and implemented. The transi-
tion from khilafah to kingship changed the socio-cultural reali-
ties, and the iron hands of the Umayyad and Abbasid rulers left
their imprints upon the legal and juristic traditions. These tradi-
tions are never formulated in a vacuum anyway, for they
respond to corresponding cultural, political, socioeconomic,
and epistemological realities.

This was also the period when Muslims developed a sense of
Islam’s superiority over all other religious traditions, especially
Judaism and Christianity. They divided the world into dar al-
Islam and dar al-kufr, and the latter was assessed as dar al-harb.
Many Qur’anic texts and hadith reports were contextualized in
light of this supremacist ideology. A number of generic texts
were specified, and a number of particular texts were generalized
with the help of mostly circumstantial textual and contextual
evidence that changed the probable texts into categorically
pinpointing meanings, interpretations, and implications. Many
weak ahadith were implied to substantiate these new-found cat-
egorical implications, and the whip of ijma‘ (consensus), along
with political repercussions, was used to silence opposition or
difference.

The hierarchical authority of such fundamental Islamic
sources as the Qur’an was sometimes compromised by pinpoint-
ed precise impositions based upon hadith reports or the claims of
ijma‘, while those prophetic reports and claims of ij#a‘ in them-
selves were questionable. As a result a great deal of dust gradually
settled over the original legal tradition. Gender, sectarian, politi-
cal, theological, and at times regional subjectivities were — and
still are — manifestly visible in certain quarters of our juristic
tradition.

Both the Muslim and non-Muslim worlds have drastically
changed. The new geopolitical and scientific realities belonging
to our rapidly changing world demand a fresh look at some
aspects of the established juristic tradition. The world can no
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longer be categorized into dar al-Islam and dar al-kufr, for it
has become a small village that is shared and often governed by
non-Islamic traditions. A new universally accommodating and
pluralistic outlook, rather than the old supremacist attitude, is
necessitated by this on-the-ground reality. The magqgasid al-
Shari‘ab approach is better suited to these trying times than the
oft-followed traditional analogical (giyasi) approach.

During the past few decades, a great effort has been made to
formulate a consistent globally relevant maqasidi approach;
however, this is still in the formative stage. Muslims living in
minority settings are usually inclined toward it due to their
unique problems and contexts. And then there are the problems
of authority, precision, relevance, and acceptance. Resolving
them requires tremendous institutionalized research, concerted
efforts, large financial and intellectual resources, and, first and
foremost, the courage to face modern problems head on without
shrugging them off or sweeping them under the rug.

Existing juristic bodies are largely unable to realize this
dream due to reasons beyond their control or capabilities. In the
long term, the minority tradition (figh al-aqalliyah) may well
become the preferred Muslim discourse (figh al-awliyah) because
of its underlying ethical principles, creativity, practicality, rele-
vance, and legitimacy.

The way forward involves a systematic fresh look at and a
re-evaluation of the old fatwas, as well as the issuance of new
ones with a magqasidi outlook that are relevant to the ever-chang-
ing global realities. Such a process requires a consistent legal
methodology that is formulated and developed by a consensus
among qualified Muslim jurists with interdisciplinary back-
grounds, perhaps using the US Supreme Court model. The fully
articulated methodology should give credence to such universal
and overarching Qur’anic principles as human dignity, justice,
fairness, human equality, gender equity, pluralism, social
justice, and morality. This would require a detailed discussion
and a comprehensive treatment of the Shari‘ah’s true objectives,
as well as a broad consensus about them.
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The Qur’anic text will have to be given priority over all other
sources of the Shari‘ah, and the hadith and figh7 texts must be
subservient to it and its established overarching principles. Even
the heavily contextualized Qur’anic passages should be reinter-
preted in light of contemporary contexts using analytical
reasoning, while giving ample consideration to local, regional,
national, and international norms, customs, and contexts. The
Hadith corpus and its interpretation should also be contextual-
ized. Muslim tradition has done an amazing job in differ-
entiating between the Qur’an’s Makkan and Madinan chapters
and with the reasons for the revelation (asbab al-nuziil); however
the same passion and preciseness is mostly missing in the Hadith
literature. Not only should this literature be studied and inter-
preted in light of the gradual developmental process through
which the prophetic mission passed, but the variables should
also be differentiated from the constants. Additionally, the cul-
tural and geopolitical milieu, as well as the social contexts of the
past fatwas and their issuers (muftis), should be given a great
deal of weight while reevaluating the legal tradition and its
particulars.

Jurists are products of their worldview, culture, religious
outlook, sectarian and theological beliefs, sociopolitical milieu,
and framework of meaning. They are, therefore, conditioned by
the very same factors. These surrounding elements are part and
parcel of one’s thinking process and are, quite naturally, reflected
through one’s ideas, perceptions, outlooks, and understanding
of things. Consequently, they influence one’s interpretations of
the Qur’an and Sunnah.

We need to distinguish clearly between God’s literal word
(viz., the Arabic text of the Qur’an) and the human interpreta-
tions embodied in the countless multi-layered and multi-faceted
exegetical as well as legal works. Any arbitrary imposition of
human ideas, agendas, and inclinations upon the revealed text is
an act of textual violence. We must mold our lives in light of the
Qur’anic guidance and not twist the Qur’anic text or its mean-

XV



IFTA’ AND FATWA IN THE MUSLIM WORLD AND THE WEST

ings to make them conform to our needs, agendas, and ulterior
motives.

As the Qur’an speaks to people of all ages, times, genders,
ethnicities, cultures, and aptitudes, it often employs the most
comprehensive terms so that it will remain eternally relevant.
Most of its imprecise, non-categorical (mutashabibat) verses
come under this category, for they may be interpreted in multiple
ways. While this flexibility enables them to respond to the needs
of various societies and cultures, it never violates the message’s
original philosophy, intent, and congeniality. A sensible, bal-
anced, and true understanding of these terms will always keep
Muslims within the Shari‘ah’s established parameters, but may
provide them with multiple choices when it comes to acting upon
them in one’s practical life.

There is fatwa and there is taqwa, the spectrum’s two limits.
A balanced and middle approach is always needed and appreci-
ated by the majority. Muslim scholarship needs to build a
consensus about these seemingly divergent passages, reports,
and fatwas in light of contemporary realities and provide proper
guidance so that the ummah does not undergo undue hardship
and unnecessary division.

This does not mean that the Qur’anic or prophetic message
or intent must be diluted or attenuated. What it does mean is that
we must accept them as the most important guiding principles of
our lives, but avoid imposing our ideas or perceptions upon
them. The motto and guiding principle of this legal reformation
should be “Let the Qur’an and authentic ahadith speak for them-
selves, and let them be the guides.” I will insert a word of caution
here, however. The Qur’anic text is the only divinely authorized
text that has not been corrupted or experienced external intru-
sion. The Hadith corpus cannot come close to this absolute
authority and authenticity due to historical witnesses of possible
intrusions, corruptions, fabrications, and concoctions.

The early hadith compilers did a wonderful job of sifting
through the corpus and separating the authentic and genuine
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from the fabricated, weak, or less authentic reports. But it seems
that more emphasis was placed on authenticating the report’s
chain(s) of narration (isndd) than its actual content (matn).
Today, equal efforts are needed to reconcile the content with the
well-established overarching Qur’anic principles in light of rea-
son and morality. The Prophet was sent not only to serve as the
best ethical model, as the Qur’an states, but also to perfect the
moral values, as he himself stated in an authentic hadith. His
actions, statements, approvals, and teachings can never violate
his established mottos of the best ethical and moral standards.

The contents of the hadith and sirah should be revisited in
light of the ethical and moral parameters. Reason, wisdom, com-
mon sense, and morality should be the cornerstones of this
revision process. Positive criticism of the tradition is construc-
tive, for this activity helps keep it relevant, vibrant, forward-
looking, and alive. This process of critical revision and realign-
ment will make things easy for contemporary Muslims, which is
one of the Shari‘ah’s established principles and a much needed
commodity today.

Abdullah Saeed, in his paper “Textual Challenges to the
Death Penalty for Apostasy in Islam and the Question of
Freedom of Religion,” emphasizes the need for Muslims to move
away from the classical-era law of apostasy (riddah) and its asso-
ciated death penalty, and toward a concept of religious freedom
that agrees with its contemporary understanding. The paper
argues that neither the Qur’an nor the Prophet’s actual practice
provide any strong support for executing apostates. This penal-
ty, which developed during Islam’s early centuries, functioned as
an important mechanism not only to suppress Muslims’ reli-
gious freedom but also their intellectual freedom, particularly as
regards theological debates. Given the weak classical legal posi-
tion on the death penalty, Saeed argues that contemporary
Muslims need to challenge this position by relying on the
Qur’an, the Prophet’s actual practice, and the views of a range of
early and modern scholars in addition to supporting the modern
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understanding of religious freedom expressed in the Universal
Declaration of Human Rights and other major international
human rights documents.

Imad-ad-Dean Ahmad states, in his “Shuratic Ifta: The
Challenge of Fatwa Collectivization,” that one of the primary
challenges to juristic development right now is the specialization
of knowledge, a reality that has made issuing legal opinions
more difficult than ever before. Among the contributing factors
are the amount of available data, the sophistication required to
understand it, the varied cultural contexts in which juristic deci-
sions are to be applied, the jurists’ increasing distance from the
textual sources’ original languages and context, and the com-
plex social conditions to which these decisions are to be applied.
A new methodology has been suggested: collectivizing the
process of issuing fatwas. This is based on the realization that
since no single scholar can master all of the knowledge necessary
to solve the modern world’s many pressing issues, some mecha-
nism of collective ifta’ is necessary.

Ahmad considers the rationales for this posited approach, as
well as some objections and obstacles. He suggests that rather
than developing a totally new collective methodology, Muslims
should combine the traditional concept of shiira (consultation)
with the modern scientific methodologies of peer review and the
new developments in online communication. This would allow
them to implement techniques that could use the latest techno-
logical and scientific developments to preserve the fundamental
principles of juridical development. This process supplements
the classical texts with the discoveries of scientific inquiry;
provides a way to include social and physical scientists, along
with scholars of the traditional disciplines; restores the separa-
tion between the government and scholarship of early Islamic
society; and avoids the sectarianization of institutions. After
outlining how the results can be made available to civil and polit-
ical society, he applies this envisaged approach to two particu-
larly difficult issues: calendar reform and embryonic stem cell
research.
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In his “Minority Figh as Deliberative Ijtibad: Legal Theory
and Practice,” Abdessamad Belhaj explains that Islam considers
deliberation an essential characteristic of transmitting, inter-
preting, and teaching religious knowledge. During the ummah’s
formative period, studying and reflecting on the Qur’an was a
collective undertaking. The idea of holding scientific circles in
mosques originated from those early Muslims who gathered
around a scholar to learn and share knowledge. In the classical
era of Muslim learning, scholars developed deliberative methods
to communicate knowledge of the Qur’an and Sunnah, such
as recitation, dictation, assignment of a lesson, and collective
memorization.

In particular, ifta’ evolved as a collective scientific activity of
diverging opinions, consultation, and discussion. Such delibera-
tion was particularly helpful in generating and developing
madhahib (legal schools). Deliberation is not concerned with the
law’s operative aspects alone (e.g., institutions, processes, com-
munication, and contestation), but is also involved in very basic
legal concepts (e.g., norms, reasoning, and customs). Above all,
itintervenes as a process of formulating law through argumenta-
tion, constructed rules, and consensual meanings. In jurispru-
dence, this approach can be described as the difference-consen-
sus process through which jurists tried to deal with multiple
juridical opinions and complex realities. In various times and
places, these difficulties compelled them to adopt a collective
approach to resolve legal issues.

Within the context of Muslims living in the West, Belhaj sub-
mits that the deliberative #tibad pursued by minority figh is a
symbolic form of collective action. He first discusses its theoreti-
cal background, both as seen by legal theorists and the jurists of
minority figh, and then defines the concept of minority figh and
introduces its formulators in some detail. Subsequently, the
function of this type of figh within the Muslim public space in
the West is treated. In closing, he analyzes the hijab as a delibera-
tive form of ifta’.
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Alexandre Caeiro’s “Ordering Religion, Organizing Politics:
The Regulation of the Fatwa in Contemporary Islam” focuses on
the recent proliferation of urgent calls for regulating the produc-
tion of fatwas (dawabit al-fatwa, tangim al-ifta’). Perhaps the
most prominent call was articulated in The Amman Message in
July 20035, in which some 200 Muslim scholars outlined, at the
request of King Abdallah II of Jordan, the conditions necessary
for issuing legitimate fatwas. Several subsequent high-profile
international conferences were devoted to this issue, media
mulftis began to reflect upon the dilemmas of issuing fatwas on
satellite TV and the Internet, and newspapers and magazines
across the Muslim world began to carry articles and op-eds on
the need to organize ifta’. It seems that some type of diagnosis is
widely shared, one that cuts across the usual lines of religious
and political orientation, by state and non-state actors, be they
traditional ulama, Islamists, or secularists: The production of
fatwas has been so deregulated that it can no longer be con-
trolled. The ensuing proliferation has led to “chaos” (fawda),
which is causing perplexity (hirat) among Muslims and thus
ranks as one of the contemporary ummah’s major quandaries.

He suggests that the diagnosis of “chaos” is less self-evident
than is often assumed. While acknowledging that the contempo-
rary situation poses various challenges to religious authority, the
article argues that the urgency underlying these calls is shaped by
a specific understanding of the fatwa’s functions, that contra-
dictory religious opinions have been a feature of the Islamic
tradition since the very beginning, and that they have not always
been perceived as an embarrassment. The author further argues
that conflicting fatwas no longer pose a primarily theological or
legal problem, but rather raise a political-ideological dilemma.

Caeiro starts by reconstructing very briefly some features of
what he calls the “narrative of chaos” and focuses on two of its
most prominent features. He then details the approach of Yusuf
al-Qaradawi, a prominent Islamic scholar whose interventions
in many ways problematize the assumptions underlying this
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narrative. He concludes by offering some remarks that link the
two sides of the discussion on fawda to the concerns outlined
above.

Moustafa S. Kassem, in his “Fatwa in the Era of Globaliza-
tion,” analyzes the etymology of fatwa and its Qur’anic and fight
usage. He talks about its special position in the Islamic religion
and culture, defines the qualifications that a mufti should
possess, and talks about who validates those qualifications. He
discusses the Internet’s role as it relates to this particular activity,
while concentrating more upon the future of fatwa in the era of
globalization. In closing, he addresses the possible future chal-
lenges posed by the Internet and globalization for scholars and
institutions.

In his “Al-Qushayri’s Fatwa and His Risalah: Their
Relevance to Intra-Islamic Dialog Today,” Kenneth L. Honer-
kamp argues that at a time when suicide bombers are targeting
Sufishrines in India and Pakistan and some western scholars and
numerous present-day Muslims see Sufism as an extraneous
growth having little to do with Islam’s authoritative sources or
as a sectarian development that occurred at a given point in
Islamic history, the relevance of al-Qushayri’s fatwa, issued in
436/1044, cannot be stressed enough. His fatwa and subsequent
imprisonment and exile from his hometown exemplify the
sociopolitical ramifications of what is most commonly assumed
to be a pronouncement of a juridical or legal nature. The Risalab
itself reveals the existence of a virtue-based ethical discourse of
formative Sufism that delineates a strategy for attaining both
wisdom and an intimate knowledge of God. Honerkamp refers
to this discourse as being a facet of fatwa founded upon correct
comportment (fatwa akhlaqi).

Al-Qushayri wrote this lengthy essay for the Sufis of his time
to remind them of Sufism’s inherently ethical nature and to vin-
dicate the authenticity of its Islamic roots by proving that its
foundational principles were drawn from the Qur’an and
Sunnah. His fatwa and Risalah complement each other and offer
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those seeking an understanding of the human spirit a testimony
to humanity’s timeless spiritual quest and the textual sources, as
well as the interpretive and analytic methodologies, from which
itis drawn.

The Risalah also represents the confluence of two seminal
Islamic traditions: (1) the tradition of intellectual textual dis-
course derived from the foundational elements of Islamic
spirituality, namely, the Qur’an and Sunnah, in conjunction
with the texts transmitted from generation to generation by the
scholarly elite who dedicated themselves to preserving and
transmitting the prophetic example; and (2) with an oral tradi-
tion that was an integral facet of the textual tradition. The
Risalah presents these complete and with individual chains of
transmission.

There is a current tendency to compartmentalize the Islamic
discourse into the realms of jurisprudence, theology, and mysti-
cal ethics (Sufism). Yet the training and expertise that al-
Qushayri brought to bear in his works, as well as the legacy he
left to future generations, testify to his roots in the narration and
collection of hadith, Shafi‘i jurisprudence, and Ash‘ari kalam.
The Risalab al-Qushayriyah contextualizes the importance of
maintaining intra-Muslim dialog along the broadest possible
lines that excludes none of the areas of the traditional discourse
and includes new ones as well.

Vinay Khetia, in “The Guardians of Islamic Marriage Con-
tract and the Search for Agency in Twelver Shi‘a Jurisprudence,”
examines the Imami debate over whether a mature female virgin
of sound mind needs her wal’s (guardian — her father, grandfa-
ther, great-grandfather, etc.) approval to get married. If she
marries without his consent, would this be an act of zina (forni-
cation)? Where does legal agency (istiglaliyah) lie? Contempo-
rary jurists are of two opinions: This agency is shared (tashrik)
between them or belongs to the woman (istiglal al-bint). He
focuses on the works of two contemporary jurists — Ayatullah al-
Sayyid Abul Qasim al-Khui’s Mabani al-‘Urwab al-Wuthqga
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(representing the tashrig position), and his student Ayatullah
al-Sayyid Sadiq al-Ruhani’s Figh al-Sadiq (representing the
woman’s agency) — and also considers some Sunni positions. On
the principle of mukbalafah li al-‘ammah, Shi‘a scholars resolve
contradictory positions by rejecting the one that is closer to the
Sunni position on the premise that it was an act of dissimulation.
In conclusion, he considers the social function of compatibility
(kafa’ab) and the prohibition of preventing the woman’s mar-
riage (a‘adl).

Abdulaziz Sachedina’s “Islam, Healthcare, and Spirituality”
looks into how ifta’ works in a new field like ethics, which has
been regarded as a totally secular field of inquiry. The hospital
culture is generally regarded as a secular culture in which ethical
norms are derived only from human reason and experience, a
practical ethics. Virtue ethics is the foundation of all ethics, but
ethics here means the practical reasoning that leads to a conclu-
sion about the rightness or wrongness of the decisions we
pursue. It is quite relative, because each decision is made on a
case-by-case basis, albeit based on a given culture’s absolute
values. The paper mainly seeks to answer the question: “What is
the justification for me to do whatam doing?” This is the course
of action followed by the fugquha’: “Why am I making the deci-
sion the way I am making it (figh al-istighlali)?” Western secular
bioethics are being taught in Muslim hospitals and clinics,
although Muslims are mainly interested in fatwas. When a
patient’s family refers to a fatwa, however, the doctors listen but
make the decision themselves since there is no patient empower-
ment. In the western setting, bioethics is about patient empower-
ment. While a fatwa might influence a decision, it is not necessar-
ily part of the process.

Some Muslims have translated western bioethics into
Arabic, Persian, and other languages. Muslim students are
taught the same four principles of bioethics as their counterparts
in the West, including autonomy, which has little meaning in
Muslim culture’s communitarian context. The United States
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experienced a public uproar against the authoritarian medical
profession that led to patient empowerment. This paper’s main
thrust is to seek what makes bioethics Islamic, based upon
Islam’s foundational religious goals, in order to develop fatwas,
the raw material, into a full-fledged bioethical system.

The International Institute of Islamic Thought hopes that the
papers in this volume shed some light on a subject that impacts
the lives of individuals as well as societies in both Muslim-major-
ity and Muslim-minority lands. Ifta’ and fatwa will continue to
be of concern to scholars and practitioners, hopefully informed
by the discourse in this volume.

Zulfigar Ali Shah

Executive Director
FIQH COUNCIL OF NORTH AMERICA
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Textual Challenges to the Death
Penalty for Apostasy in Islam and
the Questionof Freedom of
Religion

Abdullab Saeed

ABSTRACT

This paper emphasizes the need for Muslims to move away from
the classical Islamic law of apostasy (riddab) and the death penalty
associated with it and toward a concept of religious freedom that
accords with contemporary understandings of religious freedom.
It argues that neither the Qur’an nor the Prophet’s actual practice
provide any strong support for such a punishment. This penalty
developed in classical Islamic law during Islam’s early centuries
and functioned as an important mechanism to suppress the
Muslims’ religious and intellectual freedom, particularly in rela-
tion to theological debates. Given this inherent weaknesses, I
assert that Muslims now need to challenge this position by relying
on the Qur’an, the Prophet’s actual practice, and the views of a
range of early and modern scholars, as well as support the under-
standing of religious freedom as expressed in such major inter-

national human rights documents as the Universal Declaration of
Human Rights (UDHR).
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The Concept of Religious Freedom

Any discussion of religious freedom needs to refer to a standard
with which Muslims, Christians, Jews, Buddhists, Hindus, and
others are generally comfortable. One such standard appears to
be provided by Article 18 of the United Nations’ Universal
Declaration of Human Rights (UDHR):

Everyone has the right to freedom of thought, conscience and reli-
gion. This right includes freedom to change his religion or belief
and freedom, either alone or in community with others and in
public or private, to manifest his religion or belief in teaching,
practice, worship and observance.!

This article emphasizes several aspects of this right: to have
or adopt a religion, to change religion, to practice a religion, and
to teach a religion. These elements, by and large, appear to be
similar to the rights emphasized in the Qur’an and demonstrated
in the Prophet’s actual practice in relation to religious freedom.

Muslims have historically been reasonably tolerant of reli-
gious minorities in their midst, and even of theological differences
among themselves. From the time of the Prophet, they have lived
in multi-religious societies and their interactions with non-
Muslims (e.g., Christians, Jews, Buddhists, or Hindus) have
been accepted as normal. Both the Qur’an and the Prophet rec-
ognized the need to allow people to choose their own religion
and to prohibit forced conversion. For example, the Qur’an
recognized that Jews and Christians were “People of the Book,”
and the Prophet and his political successors allowed them to
follow their religious traditions, norms, and laws under Muslim
rule. These same provisions were extended to the Zoroastrians>
and Hindus with whom the Muslims came into contact, which
reveals how the latter viewed the question of religious freedom
evenin Islam’s early days.

Many examples also exist of the tolerance of “unorthodox”
views in the midst of Muslim societies: The famous poet Abu al-
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Ala‘al-Ma‘“arri (d. 1058) attacked key religious beliefs and prac-
tices in his poetry, yet remained unharmed and died a natural
death. Among his sayings critical of religion include:

They all err—Muslims, Jews,

Christians, and Zoroastrians:

Humanity follows two world-wide sects:
One, man intelligent without religion,
The second, religious without intellect.3

His attacks on religious practices can also be easily discerned
here:

O fools, awake! The rites you sacred hold
Are buta cheat contrived by men of old,
Who lusted after wealth and gained their lust
And died in baseness—and their law is dust.4

The free-thinking philosopher, physician, and alchemist
Muhammad ibn Zakariyyah al-Razi (d. 925 or 93 5) also publi-
cized his equally unorthodox (and some would say “heretical”)
views and was not harmed. Even a figure like al-Ghazali (d.
1111), whose ideas were controversial during certain periods of
his later life, remained unharmed. These are only a few of the
many examples of tolerance in early Muslim societies. More
importantly, mainstream Muslim “creeds” adopted this tolerant
approach toward Muslims who, in their view, did not follow
mainstream positions in theological matters. The famous Creed
of Imam Tahawi says:

We do not declare anyone among the people of our giblah a disbe-
liever for any sin, as long as he does not deem it lawful...5

People of mortal sins among the community of Muhammad
(peace be upon him), will not abide in the Fire forever, as long as
they are monotheists....6
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We do not specify anyone among them to be in either Paradise or
in the Fire. We also do not accuse any of them of disbelief, idola-
try, or hypocrisy, as long as none of that manifests from them.”

The religious tolerance that characterized many pre-modern
Muslim societies, moreover, seems to have been more wide-
spread than in many non-Muslim-majority countries during that
same period of time. The history of Christian Europe, particularly
between the twelfth and sixteenth centuries, for example,
includes many inquisitions and forced conversions of large num-
bers of Muslims and Jews in Spain and elsewhere,8 a practice
Muslim jurists and theologians held to be incompatible with
Islam.

The Importance of Religious Freedom

Religion, one of the most important aspects of humanity, has
always been part of human history. In fact, few communities
have been without it. Religious identity, furthermore, remains
one of the most important aspects of an individual’s identity.
Religion and faith are ingrained in the human psyche, and reli-
gious tradition is an integral aspect of the lives and identities of
the vast majority of human beings.

For these reasons, freedom of religion is now considered a
fundamental and universal right according to the Universal
Declaration of Human Rights (UDHR) and similar documents,
such as the International Covenant on Civil and Political Rights
(ICCPR) and the European Convention on Human Rights
(ECHR), as well as such Islamic human rights documents as the
Cairo Declaration on Human Rights in Islam.? Some recent
Muslim thinkers, among them Sayyid Qutb (d. 1966), argue
that this freedom is perhaps the most important right for any
human being and that denying it to anyone is like stealing one’s
humanity.1°

Restricting religious freedom can have negative individual
and collective consequences that can lead to conflict, rebellion,
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instability, and a lack of social cohesion. Without such freedom,
most contemporary multi-religious societies, which encompass
many religious traditions, could not function harmoniously. On
the other hand, religious freedom tends to be associated with a
range of positive social benefits, including gender equality, low
military spending, a strong economy, and good health.1t
Although one cannot argue that it is the cause of such benefits,
their association with religious freedom is significant. 2

The Reality in Muslim-Majority Countries Today

Unfortunately religious freedom, as described in Article 18 of the
UDHR, is seldom apparent in many Muslim-majority countries,
many of which restrict it to a similar extent as do China, Russia,
North Korea, Myanmar/Burma, and several others.’3 Some
Muslim-majority countries impose severe restrictions on
Muslims by criminalizing what their religious establishments
consider to be blasphemy, heresy, apostasy, and even criticism of
the dominant orthodoxy. In such countries, non-Muslims also
face a range of restrictions as regards proselytization; the posses-
sion or importation of religious materials, which can lead to the
confiscation of personal religious items; the public practice of
non-Muslim religions; placing strict limits on building or reno-
vating non-Muslim places of worship; government monitoring
of religious activities; raiding private services; and sometimes
harassing or even imprisoning non-Muslim religious leaders or
believers. All of this continues to occur despite the tradition of
Muslim societies, which have historically tended to be remark-
ably open and tolerant toward non-Muslims.4

Many Muslims have difficulty with the modern understand-
ing of freedom of religion, as expressed in Article 18 of UDHR,
which includes the freedom to change one’s religion, based on
the belief that Islam prohibits apostasy (riddabh) and punishes it
with death. Despite this, at the state level most Muslim-majority
countries have ratified the International Covenant on Civil and
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Political Rights (ICCPR), which includes its own Article 18 on
religious freedom:

Everyone shall have the right to freedom of thought, conscience
and religion. This right shall include freedom to have or to adopt a
religion or belief of his choice.

Responding to the problem of endorsing the freedom to
change one’s religion, several Muslim-majority countries that
have ratified this document have lodged reservations against this
article, stating that it conflicts with their understanding of Islam
and the Shari‘ah. Bahrain’s reservation includes the statement
“as not affecting in any way the prescriptions of the Islamic
Shari‘ah,”15 and Pakistan declares that its “provisions... shall be
so applied to the extent that they are not repugnant to the
Provisions of the Constitution of Pakistan and the Shari‘ah
laws.”16

Despite such reservations, Muslims have been and continue
to participate in human rights debates at the international level,
including those dealing with freedom of religion. For instance,
during the debate over the UDHR’s draft of Article 18 and prior
toits adoption in 1948, Lebanon’s Christian delegate insisted on
including a phrase that affirmed the freedom to change one’s
religion. The Pakistani delegate, an Ahmadi, saw no problem
with the phrase. The Saudi delegate, however, objected on the
grounds that it violated Islamic principles.17

Sensitivities Surrounding Apostasy

Many contemporary Muslims believe that apostasy and its asso-
ciated penalty is a fundamental aspect of Islam that cannot be
changed. They perceive those who argue for any form of reli-
gious freedom that includes such a freedom as being against
Islam, the Shari‘ah, and fundamental Muslim values.

Given the issue’s sensitive nature, Muslim scholars who
write about apostasy and argue for freedom of religion often face
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difficulties in Muslim societies. When Shaykh Taha Jabir al-
Alwani, for example, completed his La [kraha fial-Din (There s
No Coercion in Matters of Religion), some of his colleagues at
the International Institute of Islamic Thought (IIIT) advised him
not to publish it. As he was at that time the institute’s president,
they warned him that the book could have a significant negative
impact on both the institute and how other Muslims perceived it.
Listening to their advice, he published it only after his term had
ended.’8 Although he is a well-known traditionally trained
scholar, one who is well-respected internationally for his schol-
arship in Islamic jurisprudence and was living in the United
States at that time, al-Alwani was very aware that he could
potentially experience a backlash for challenging this particular
traditional perspective.

Unsurprisingly, the challenges for Muslims in Muslim-
majority countries are even greater. When Salman Taseer, then
governor of Pakistan’s Punjab province, questioned the coun-
try’s blasphemy law, which functions like an apostasy law as far
as Muslims so accused are concerned, he was assassinated by one
of his own bodyguards in January 201 1.9 In Pakistan, the mur-
derer was widely praised for standing up in defense of “Islam.”
Fatwas were issued that condemned Taseer and supported his
assassin.

Publications critical of apostasy laws can easily be banned.
My own book (co-authored with Hassan Saeed), Freedom of
Religion, Apostasy, and Islam, was banned in the Maldives in
2008. Again, this is indicative of the kind of consequences faced
by Muslims who choose to challenge the status quo in regard to
apostasy law.

Understanding Apostasy

In classical Islamic law, apostasy means reverting from Islam to
unbelief in Islam, whether by intention; by an action that
removes one from Islam; or by a statement, be it in the form of
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mockery, stubbornness, or conviction.2° Classical Islamic law
has many definitions for apostasy, among them?2* denying God’s
existence or attributes; denying a particular messenger or that he
is truly a messenger; or denying one of the fundamentals of reli-
gion, for instance, that there are five obligatory prayers (salat) in
a day or declaring prohibited (haram) something that is clearly
permissible (halal) or vice versa; or worshipping an idol.22
Although these ways are clear as regards the person’s intention,
many statements and actions that are not so clear can neverthe-
less be used to accuse a Muslim of committing apostasy.

The Qur’an refers to apostasy several times but provides no
specific worldly punishment. Instead, it suggests a severe punish-
ment in the next life. Some ahadith, however, mention it and
seem to specify the death penalty. Moreover, early Sunni and
Shi‘i jurists were in general agreement about what apostasy
broadly entailed and that it should be punished by death.

Key Textual Challenges

Despite this long-held traditional position, several scholars
today, myself included, now argue that apostasy laws carrying
the death penalty need to be reconsidered. While a great deal of
evidence supports this position, this paper only focuses on three:
(a) the Qur’an’ssilence, (b) hadith texts and the question of relia-
bility, and (c) problems with the claim that this punishment is
based on consensus.

The Qur’an’s Silence

The Qur’an condemns apostasy in no uncertain terms, but speci-
fies no worldly penalty for it. Apostasy is mentioned in several
verses (e.g., Q. 2:217, §:54, and 16:106); however, none of them
stipulates a penalty for it in this life despite condemning the
apostate in very harsh and unequivocal terms.23

S. A. Rahman, former chief justice of Pakistan, in his excel-
lent Punishment of Apostasy in Islam, points out this Qur’anic
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silence despite the fact that it mentions apostasy no less than
twenty times.24 Selim el-Awa, a well-known jurist from Egypt
who discusses apostasy at length, agrees, citing this complete
silence and stating that the evidence contained within the
Sunnah is open to interpretation.25 Mahmud Shaltut analyzes
the relevant Qur’anic evidence and concludes that apostasy
carries no temporal penalty because it speaks only of punish-
ment in the hereafter.26

Moreover, verses like Q. 2:217 and 3:86-97 clearly envisage
a natural death for the apostate.27 The following passage
seems to offer a strong argument against the death penalty for
apostasy:

Those who believe, then disbelieve, then believe again, then dis-
believe and then increase in their disbelief — God will never forgive
them nor guide them to the path. (Q. 4:137)

The implication here is unmistakable. The text would hardly
entertain the prospect of repeated belief and disbelief if death
were the prescribed punishment for the initial act.

Hadith Texts and the Question of Reliability

Given that the Qur’an is Islam’s most important and authorita-
tive text, the fact that it provides no support for the death
penalty, despite referring to apostasy, is significant. Evidence to
support such a penalty therefore has to be found elsewhere.
Jurists usually found it in the Hadith corpus, which contains
such abadith as “Whoever changes his religion, kill him”28 and
several similar texts. A number of these are found in those
Hadith collections that Sunnis consider authentic, such as those
compiled by al-Bukhari (d. 870) and Muslim (d. 875). Many
contemporary Sunnis usually do not allow the authenticity of
these ahadith to be questioned, although both past and recent
scholars have questioned the authenticity of at least some of
them.
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In the following pages I will present several arguments in
relation to the abadith that have been advanced by scholars who
support freedom of religion as expressed in the UDHR’s Article
18, particularly with regard to the issue of death penalty for
apostasy.

Those ahadith that appear to support such a penalty and are
attributed to the Prophet seem to contradict many Qur’anic vers-
es on religious freedom. The Qur’an is particularly clear that
religious choice is individual and personal and that people can
choose to follow God’s way or not. Most importantly, it clearly
prohibits any coercion in matters of faith. Some Muslim schol-
ars, including many classical jurists, have argued that those
verses that support religious freedom have been “abrogated.”
However, close to 100 verses are broadly supportive of religious
freedom. How can such a large number of them be abrogated by
one or two verses that may or may not be relevant to the issue at
hand, or by a small number of ahadith (such as “Whoever
changes his religion, kill him”)? The abrogation argument is
hard to support, and emphasis should be placed, in my view, on
the broad thrust of the verses that support religious freedom,
individual choice, and non-coercion.

The ahadith most often quoted in support of the death penalty
are problematic in other ways as well. For example, the hadith
“Whoever changes his religion, kill him” is notably general and
ambiguous. If one were to take it literally, anyone who converts
from any religion can be killed, such as a Christian who converts
to Islam. Such a position is obviously absurd.

Classical jurists frequently encountered such ambiguity in
the Qur’anic and hadith texts; they were often quite comfortable
with sidelining certain texts in favor of others, and interpreting
or reinterpreting them. This ambiguity enabled them to interpret
texts in specific ways and thereby extend Islamic law beyond the
texts themselves or restrict the scope of meaning of particular
texts.

IO
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Prominent jurists, among them Abu Hanifah, Malik, and
Shafi‘i, sometimes had to lay aside certain texts and rely on others
in their legal decisions. As a result, certain ambiguous texts had
to be clarified or interpreted29 and certain general texts also had
to be particularized. The concept of textual ambiguity has been
central to the development of Islamic law. In fact, some of the
earliest jurisprudential works, like Shafi‘i’s Risalah, rely heavily
upon it. This accounts for his analysis of bayan (roughly trans-
lated as “making clear the meaning” of the substance of
Qur’anic communication3®) and the methodological insights he
provides. The Islamic legal tradition provides tools to deal with
such questions. But while they are useful, some contemporary
Muslim scholars argue that we need to develop them further.
This is an area to which contemporary Muslim scholars have
much to contribute.

While abadith are a critically important part of Islam’s tradi-
tion, they need to be approached with care and some degree of
caution. Although hadith collectors and scholars have provided
us with the results of their work in determining these accounts’
authenticity and reliability, Muslims today perhaps also need to
build on this and develop further ideas and methodological
tools. In some cases, questions about the long-accepted authen-
ticity of some ahadith may have to be asked afresh. For instance,
although “Whoever changes his religion, kill him” exists in
Bukhari’s collection, there are questions about the reliability of
certain people in its chain of transmission, at least in the best
known version. This is the one attributed to Abd Allah ibn Abbas
(d. 687), the Prophet’s cousin, by his slave/student Ikrimah (d.
723 ), although it seems to have been widely circulated by Ayyub
al-Sakhtiyani (d. 749), one of Ikrimah’s students in the second
Islamic century.3?

In hadith scholarship, Ikrimah’s role as a key source raises
some questions. Some notably senior scholars who were his
contemporaries considered him to be a liar. For example, Ali ibn
Abd Allah ibn Abbas, the son of Ibn Abbas, to whom Ikrimah

IT
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attributed it, accused lkrimah of lying about his father.
Similarly, Sa‘id ibn Jubayr viewed lkrimah unfavorably, as did
Sa‘id ibn al-Musayyab, who apparently told his slave, “Do not
tell lies about me, as Ikrimah tells lies about Ibn Abbas.”32
Although Bukhari accepted ahadith narrated by Ikrimah,
Muslim, the other equally important hadith scholar, did not.
Thus there is evidence to suggest that Ikrimah was unreliable and
that his hadith can be questioned. Admittedly this hadith has
several versions, but many are considered “weak.”33 In other
words, the authenticity of the hadith most frequently quoted to
support the death penalty for apostasy can be placed under con-
siderable suspicion, at least as far as the best known version is
concerned. Al-Alwani’s examination of it and its different
versions is particularly helpful in this regard.34

Another issue is that hadith (as sayings attributed to the
Prophet) used to support his penalty contradict the Prophet
Muhammad’s actual practice. Apostasy or conversion out of
Islam existed in the Prophet’s time. In fact, several Muslims left
Islam immediately after his famous “Night Journey” to Jeru-
salem and then to heaven (known as isra’ and mi‘raj, respect-
ively): they questioned how the Prophet could go to Jerusalem
and return to Makkah in one night when such a journey usually
took several weeks. Similarly, some of the Muslims who migrat-
ed to Abyssinia when persecution became unbearable became
Christians.35 The Qur’an also makes many references to
hypocrisy (nifaq) and the hypocrites (munafigin) in Madinah
who were, for all practical purposes, apostates. Interestingly,
none of them were executed. No evidence suggests that the
Prophet considered such a punishment or, more importantly,
that he actually ordered it applied to those who simply changed
their faith.

Assuming that “Whoever changes his religion, kill him” and
other similar hadith are reliable and authentic, one must under-
stand the context in which the Prophet may have said them.
Admittedly some contemporary Muslim scholars object strongly

I2
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to “context” when interpreting Qur’anic or hadith texts, argu-
ing that the text’s dictates should be followed literally.3é Others
argue that understanding the “context” is essential for a proper
understanding. Such debates are, of course, nothing new.
Classical commentators on the Qur’an, for example, addressed
context in a somewhat limited way, such as through the occa-
sions of the revelation (asbab al-nuzil). Similar limited attempts
were made in relation to hadith literature as well. Although
jurists considered “context” to some extent, their conception of
it was often limited. Modern debates on context, including the
socio-historical context, are comparatively sophisticated and
are likely to have, in the future, a significant impact on the inter-
pretation of texts like the hadith in question.

Al-Alwani noted that “Whoever changes his religion, kill
him,” if authentic, was probably associated with a range of con-
spiracies against Muslims at the time. For example, certain
sections of the People of the Book in Madinah were encouraging
Muslims to return to their former religions in order to under-
mine the community. He suggested that these apostates and their
associated conspiracies would have provided the specific con-
text for such a saying.37

Although this explanation is plausible, the context in which
the Prophet and the Muslims were living should be considered as
well. The Muslims were based largely in Madinah, and the
Prophet was attempting to establish the first Muslim community
there despite various internal and external threats to its exis-
tence. As far as he was concerned, people were divided into two
clear groups: (a) Muslims and their allies from among the People
of the Book, and (b) their enemies, largely from outside Madinah.
Given that this division was based primarily on one’s religious
identity, a Muslim who returned to the religion of the “enemy”
would be required to leave the community and join the enemy.
Conversion would not allow much space in which an ex-Muslim
could function as a normal member of the community because at
the time one’s religious identity was deeply connected to one’s

13
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political identity. Given the existing state of war, an apostate
would also have to take up arms and fight the Muslims. If so,
killing an enemy combatant would be perfectly legitimate based
on the norms of that time. If the Prophet urged the killing of
apostates, the above saying would most likely have been uttered
in this context.

One hadith attributed to the Prophet, also considered
authentic, is directly linked to this communal division. It refers
to those who leave their religion and separate themselves from
their community.

The Prophet, peace be upon him, said: “The blood of a Muslim
who confesses that there is no god but Allah and that I am the mes-
senger of Allah, cannot be shed except in three cases: a life for life;
a married person who commits illegal sexual intercourse; and the
one who turns renegade from Islam (apostate) and leaves the
community of Muslims [author’s emphasis].”38

Indeed, in their discussions about this hadith, apostasy, and
the death penalty, a number of jurists have identified a close con-
nection between leaving Islam and fighting the community. For
example, al-Marwadi discussed apostasy in the context of fight-
ing rebels.39 The Hanafi jurist Sarakhsi (d. 1096) also argued
that female apostates should not be put to death because they do
not take up arms and fight the community.4°

The context has changed significantly in our times, however,
for in a modern nation-state there does not need to be a conjunc-
tion between one’s religious identity and political identity. In
multi-religious societies like the United States, for example,
people of different faiths can live side-by-side and be citizens
regardless of their religion. Given the constitutional guarantee of
religious freedom, conversion is easy and is not necessarily tanta-
mount to rejecting citizenship.

14
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Problems with the Claim That This Punishment Is
Based on Consensus

The second most important argument is the supposed consensus
(ijma‘) among Muslim jurists for the death penalty.4 The belief
is that if such a consensus exists, then contemporary Muslims
have no authority to challenge it. In challenging this argument,
three points can be noted.

First, no scholarly consensus about what actually constitutes
“consensus” exists. Muslim jurists have proposed many concep-
tions of it and how it should be reached. Some believe that only
the Companions’ consensus should be considered authoritative,
others believe that it is the consensus of scholars, and still others
believe that it is the consensus of the entire Muslim community.
Other related issues, such as when and how consensus should
take place, are also subject to heated debate and controversy.

Second, even if one accepts that consensus cannot be chal-
lenged, there is no consensus on the death penalty for apostasy.
Even the Companions did not agree on this. Umar ibn al-
Khattab was informed at least once that a provincial governor
had killed one or more apostates. He did not support this action;
rather, he said that the transgressors should have been fed and
imprisoned in the hope that they might return to Islam.42 Umar
did not indicate that the governor had applied a punishment of
God and the Prophet. Instead, he distanced himself from what
the governor had done. Similarly, two key scholars, Ibrahim al-
Nakha’i (d. 726) and Sufyan al-Thawri (d. 778) also advocated
that apostates be encouraged to return to Islam forever. This
indicates that they envisioned no worldly punishment, and cer-
tainly not the death penalty, for apostasy.43

Third, there is no agreement on whether the death penalty is
a prescribed (hadd) or discretionary (ta‘zir) punishment under
Islamic law. While some schools consider it a hadd punishment,
others believe it should be left to the ruler’s discretion.44 These
views indicate a lack of consensus about apostasy, even concern-
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ing the nature of the punishment. It also raises the question of
why jurists supported it so strongly, given the absence of a
Qur’anic text, any strong basis for it in the Prophet’s actual prac-
tice, and the problems with the hadiths used to supportit.

The Influence of the Sociopolitical Context

At this stage, it is important to return to the context in which the
jurists of the first three Islamic centuries were functioning.
Capital punishment was apparently common in early Islam after
660, when the last of the Prophet’s first four political successors
died. It was particularly apparent under Mu‘awiyyah ibn Abi
Sufyan (d. 680), Yazid ibn Mu‘awiyyah (d. 683), and Abd al-
Malik ibn Marwan (d. 705). In fact, under them capital punish-
ment for political crimes seems have to become the norm. For
example, when Abd al-Malik sent al-Hajjaj ibn Yusuf (d. 714) in
694 as a governor to pacify the rebellious Iraqis, who were agi-
tating against the state and challenging his authority, al-Hajjaj
went to the mosque, summoned the people of Kufa, and told
them:

Alot of turbans and beards are visible here but very soon they are
going to be wet with blood. Many heads are present in this assem-
bly, which will soon be chopped off. Amir al-Mu’minin Abdul
Malik examined his quiver and selecting the hardest and the most
deadly arrow, shot it at you, in other words, he imposed me on
you as your ruler. I will remedy all your ills and lack of discipline
and straighten you out completely.45

This threat to kill any anti-state agitator and challenger of
the caliph’s authority was addressed to all Muslims, including
scholars and the pious. Moreover, numerous reports describe
the bloodshed that occurred during and immediately after the
Abbasids’ rise to power in the mid-eighth century.

This was also the period during which Islamic law was taking
shape, ahadith were being collected, and Islamic disciplines were

16
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being developed. Jurists were exploring principles of the law and
how they were going to develop it. All of these developments
were occurring in an environment in which capital punishment
for political crimes was common and often ordered by rulers
without the involvement of a judge (qadi).46 These jurists would
have found it perfectly natural to accept the overall ethos of their
time. Of course, they would have been deeply concerned about
killing people for political crimes, but they would have consid-
ered it natural to take a firm line on issues like apostasy, which
they seem to have viewed as a religious and a political crime, and
to apply the death penalty.

This was also the period during which Muslims developed
the idea that Islam was superior to all other religions, an idea
that became particularly evident in the creeds that developed
during the fourth, fifth, and sixth Islamic centuries. Scholars saw
a need to make a clear separation between Muslims and non-
Muslims (including the People of the Book) and to highlight
Islam’s superiority. This appears to have led to the reasoning
that any challenge to its superiority through apostasy would
result in dishonoring the Muslims and thus should be punished
with death.

Support for Religious Freedom in Islamic Tradition

Rethinking the death penalty should start with what the Qur’an
actually has to say: People have free choice in matters of faith.
Examples of this include:

The truth [has now come] from your Sustainer: let, then, him who
wills, believe in it, and let him who wills, reject it (Q. 18:29)

and,

Whoever chooses to follow the right path, follows it but for his
own good; and whoever goes astray, goes but astray to his own
hurt; and no bearer of burdens shall be made to bear another’s

burden. (Q. 17:15)

17
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These verses affirm that accountability is personal and indi-
vidual as opposed to a group, community, or state matter.

According to the Qur’an, everyone will stand alone before
God on the Day of Judgment, a day on which every person will
be concerned only with oneself. The Qur’an even reminded the
Prophet that he was not responsible for the decisions of others:

To me [shall be accounted] my doing, and to you, your doings:
you are not accountable for what I am doing, and I am not
accountable for whatever you do. (Q. 10:41)

Forced conversions are therefore counter to the Qur’anic
understanding of personal freedom. The Qur’anic verses “There
is no coercion in matters of faith” and “whoever wants to
believe, believe” negate the very idea of coercion.

Strong historical evidence also supports the tolerance of reli-
gious or theological difference. As noted earlier, history has
produced many examples of Muslims who refused to follow the
orthodox line and of non-Muslims who refused to enter Islam. It
appears that Muslims generally left such people alone and toler-
ated them. More importantly, little evidence exists to support
the idea that past Muslim governments were concerned about
this penalty or had implemented it on a large scale, despite the
fact that apostasy has always existed. Only a relatively few high-
profile cases of alleged apostasy are widely known (e.g., the case
of the mystic Mansur al-Hallaj [d. 922] and the Mughal prince
Dara Shikoh [d. 1659]). Often one can see that political consid-
erations were behind such cases, with the label of “apostasy”
given to justify the killing. The core concern of many Muslim
governments was to ensure their population’s stability and man-
ageability, and at times they used the law of apostasy to remove
those who they perceived as threats to these goals, rather than
simply because of their alleged apostasy.

18
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Conclusion

Given the difficulties associated with the issues surrounding the
meaning, authenticity, and context of the texts under discussion,
it is important to take into account certain considerations and
principles when reading those texts that have a bearing on our
understanding of religious freedom.

First, the Shari‘ah’s broader objectives (maqasid al-Shari‘ab)
may need to be redefined and reworked to be suitable for our
contemporary context. Indeed, as protecting religion is one of its
objectives, this concept should be broadened to include under-
standings of religious freedom that fit contemporary expecta-
tions. Second, there is a need to retain a clear sense of the hierar-
chy of texts. The Qur’an must remain the first authority, followed
by the Hadith literature, not the other way around. Third,
although a linguistic analysis of texts provides a starting point
for understanding their meaning, this should not be the end of
the process. Many jurists and scholars have only analyzed key
texts linguistically and undertaken no further analysis, an
approach that perhaps causes them to miss important messages
contained in the text. Clearly, understanding why the Qur’anic
and hadith texts exist plays an important role in our understand-
ing of them. The broader social, historical, intellectual, and
cultural contexts in which they were revealed or produced can be
taken into account when trying to determine their meaning.

Fourth, there is a need to critically evaluate the hadiths’
chains of transmission to determine their reliability. Equally
important is that the texts’ proposed meanings must make sense,
be reasonable, and be based on what we know about the Prophet.
Fifth, the difficulties associated with consensus suggest caution
when determining the meaning based on any claims of consensus
in the Islamic legal tradition.

There are many other reasons why the law of apostasy
(including the death penalty) should be reconsidered: It is coun-
terproductive and serves no useful religious, spiritual, ethical, or
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moral purpose; it reduces belief and religion to a political act that
is devoid of spirituality; it generates religious hypocrisy wherever
itis enforced; it kills Muslim creativity; and it allows authoritari-
an regimes to support establishments that curtail Muslims’
intellectual and political freedom and their ability to discuss vital
Islamic issues all in the name of protecting Islam. Such restric-
tions conflict with contemporary understandings of universal
human rights and damage the reputation of both Islam and
Muslims. They also conflict with the conception of religious
freedom rooted in the Qur’an, one that was proclaimed 1,400
years ago, well before the UDHR.
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General Discussion

- Some people are forced to feign apostasy: “except for him who is coerced
but his heart is full of faith” (Q. 16:106). La ikraha fi din was revealed in
the following context: A young man was converted by some Christian oil
merchants from Syria. His father asked the Prophet if he would be held
accountable for not preventing this event. The hadith in question is
Abbasid propaganda against the Alawis and should not be considered a
hadith at all. The alternative hadith gives only three cases in which capital
punishment is authorized; moreover, it does not use any cognate of rid-
dah.

- The Uraynabh tribe is a complicating factor. Were they killed for apostasy
or hirabah (war on society)? Bukhari has a chapter on hirabab but not on
riddah. There is also the following account: Mu‘adh ibn Jabal once found
a Jew who had converted to Islam and then apostatized. He insisted that
this person should be killed on the spot. Umar ruled that he should have
been given three days to repent and then be killed if he did not do so.

- What is the downside of religious freedom? Most of the Ten Command-
ments are religious prescriptions that limit religious freedom. For
Evangelists, religious freedom means the right to proselytize anywhere in
the world.

- Zaffarullah Khan was Pakistan’s representative during the debate on the
declaration of human rights. Jamil Barudi, a Lebanese Christian, repre-
sented Saudi Arabia.

- In her Freiberg Lecture, Patricia Crone said that Muslims love to talk
about these things but have yet to implement them.

- Rather than speculate on why the jurists accepted this hadith, we should
ask what they are trying to achieve when they incorporate it into their
figh.

- The Qur’an is clear about God’s punishment of apostasy on the Day of
Judgment. The only question is whether it is punishable by people in this
life.
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Umar used to beat an unrepentant alcoholic who converted to
Christianity. Later on he exiled him. The man joined the Byzantine army,
and Umar swore he would no longer exile people. Thus there is no doubt
that he was defending the death penalty against traitors.

Having the freedom to convert is better than encouraging hypocrisy. This
was the case in Madinah, and the Prophet is the best example for us.

Both Shafi‘i and Maliki jurists said this hadith is vague, as it seems to
require killing Christians who become Muslims. We need to address the
other hadith, because it does suggest that an apostate could be killed.

The Prophet punished treason rather than apostasy.

A new book by IIIT on authenticating hadith may be very helpful.
Bukhari focused only on the chains of transmission, which at that time
was the primary concern.

Historically, the hadith were peripheral compared to the emphasis we
find today.

Bukhari and Muslim are really figh manuals organized topically.

There was a hadith movement in early Islam with tension between its
adherents and other jurists, but over time they came to dominate. The
question is the confusion between hadith and Sunnah.

The distinction between hadith and Sunnah was addressed in a previous
IIIT summer institute. Imam Malik was concerned with the living
Sunnah, the practice of the people of Madinah, rather than with hadith
per se. His book is not one of the Sittah (viz., the six Sunni hadith collec-
tions).

How should legislators in Muslim countries deal with converts to
Christianity who become propagandists against Islam?

What do we think about hegemonic discourses? How do questions of reli-
gious freedom connect with geopolitical concerns?

Was the punishment for riddah or for actions by the apostates, not just as
combatants, but as spies?

A hypocrite makes a better spy than an apostate.

There is a hadith that the blood of Muslims can be spilled in only three
cases: a married person who commits adultery, a murderer, and one who
forsakes his religion and the community to take up arms against Allah.
There are two categories of those who forsake Islam: one who is born
Muslim and a convert. The Zaydis believe that both classes should be
killed immediately; however, the Ibadis say the woman must be sentenced
to life in prison so that she might repent.

Although the so-called riddah wars are used as evidence for killing apos-
tates, it is a misnomer. Umar disagreed with Abu Bakr’s decision to fight
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these wars, for some rebels were renegades while others were simply tax
resisters.

We love freedom of religion when we are the minority, less so when we are
the majority. Without religious freedom, the authorities control every-
thing in the name of religion; however, the advice that the Prophet
received from God was only to communicate His message. Reciprocity
and freedom of belief should be for all.

Contemporary debates are colored by how Muslims see their position vis-
a-vis the rest of the world. It is about our pride, not just simply a
theological or legal matter. It was heavily political even in the historical
debates.

Apostasy may well be about treason or other political acts, particularly in
the early period of Madinah, but not so much later on.

Imam Malik distinguishes the Sunnah from hadith in clear terms. Shafi‘i
takes the hadith as the clear statement of the Sunnah.

The Qur’an uses the term 7man for belief and makes a clear distinction
from Islam. This is about freedom. The lack of freedom is the problem we
confront in the Muslim world.
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Shuratic Ifta’: The Challenge

of Fatwa Collectivization
Imad-ad-Dean Abmad

ABSTRACT

One of the primary challenges to the process of juristic develop-
ment in the modern world is the specialization of knowledge, for
this has made the issuance of legal opinions more difficult than
ever before. Among this challenge’s contributing factors are the
amount of data available, the sophistication required to under-
stand it, the variations in the cultural contexts in which juristic
decisions are applied, the jurists’ increasing distance from the
original languages and contexts of the textual sources, and the
complexity of the social conditions in which the decisions are to
be applied. A new methodology has been suggested: collectivizing
the process of issuing fatwas. The argument has been made that
since no single scholar can master all of the knowledge necessary
to arrive at a decision on a number of pressing issues, some mech-
anism of collective ifta’ is necessary.

We consider this argument, as well as some objections and obsta-
cles to it. We suggest that rather than developing a totally new
collective methodology, we combine the traditional concept of
shira (consultation) with the modern scientific methodologies of
peer review and new developments in online communication.
This approach will allow us to implement techniques that take
advantage of the latest technological and scientific developments
to preserve the fundamental principles of juridical development.
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This process supplements the classical texts with the discoveries
of scientific inquiry, provides a way to include social and physical
scientists along with scholars of traditional disciplines, restores
the separation between state and scholarship of early Islamic
society, and avoids the sectarianization of institutions. After dis-
cussing how the results can be made available to civil and political
society, we illustrate the issue by examining such particularly
difficult contemporary issues as calendar reform and embryonic
stem cell research.

Introduction

In the classical era of Islamic jurisprudence — from the rise of the
Abbasids to the fall of Andalusia — the best scholars were those
who not only possessed the keen intellect required for clear origi-
nal and analytical reasoning, but who had a broad general
knowledge of each field that might bear on their legal reasoning.
The rate of developing new knowledge has risen exponentially in
recent centuries, and there has been a dearth of “Renaissance
men” since, well, the Renaissance. Today, specialists who
master the intricate details of particular fields of knowledge far
outnumber those who have a broad general knowledge. And
even the best of these latter scholars can specialize in a few fields
at most, and thus must rely on other specialists for detailed
knowledge of other fields. This extreme specialization, a hall-
mark of modernity, poses one of the primary challenges to
juristic development today and makes the issuance of legal opin-
ions (ifta’) more difficult than ever before.

Some suggest that since no single scholar can possibly pos-
sess all of the knowledge needed for engaging in #jtihad on issues
that require significant technical knowledge in specialized fields,
we must develop a new methodology for collectivized ifta’. This
paper explores the arguments for fatwa collectivization, the par-
ticular challenges faced while formulating this collectivization,
and solutions to overcome the ensuing obstacles and objections.
While no one person can master all the fields of knowledge
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existing today, anyone engaged in iftd’ in any capacity must have
a basic understanding of many disciplines, among them research
methodology, textual analysis, and the physical and social
sciences.

Historical Perspective

We do not intend to engage in a detailed historical review, but
rather to present a brief summary with some highlights that may
put the problem into a historical perspective. We will then con-
sider how circumstances have changed and what modifications
of the existing methodology are necessary.

As always, it is best to begin by defining our terms. A fatwa is
a non-binding legal opinion, and ifta’ is the process of issuing
such opinions. The resulting legal opinion must be distinguished
from the binding legal judgment (qada) issued by a judge (qadh).
The judge is concerned with legal disputes, while the mufti pro-
vides jurisconsultation on issues ranging from ritual to family
relations to political questions. The mufti, who implements the
ifta’ and issues the fatwa, may be of two kinds: (1) a mujtabid,
one who is qualified to engage in original legal thought and issue
fatwas, based on his/her own reasoning, derived from the
sources of Islamic law, and (2) one who is not qualified to that
extent, but who is well-versed in the analysis of the earlier
mujtabids (a mugallad) and thus must cite the sources for his/her
fatwa. !

Interestingly, some of the issues with which contemporary
ifta’ deals have been present from the earliest times, including
“fatwa shopping” and evaluating the mufti’s competence. 2 As
the overwhelming majority of such opinions were delivered oral-
ly, there is no record of them. 3 This is not a problem, however,
because most of them dealt with routine non-controversial mat-
ters and were prompted only by the fact that the questioners’ low
level of literacy prevented them from looking up the answers
themselves. In such an environment, the paucity of the written
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record posed no problem. 4 While issues of figh and ifta’ overlap,
the former’s development is distinguished by its formal system-
atic evolution. Ifta’, which is directed at answering particular
real-world inquiries, is often unrecorded.

Over the centuries, changes in the environment (political and
scholarly at first, and then technological) altered the institutions
of ifta’: “Before the eleventh century CE a mufti was simply
someone who issued fatwas, knowledge and recognition by the
scholarly community were the only prerequisites for a mufti.
Beginning in the eleventh century a public office of mufti was
affixed to the private vocation of ifta’.”s This office became
increasingly politicized until, under the Ottomans, the chief
mufti, the “shaykb al-Islam [was] appointed and dismissed only
by the Sultan,” who “depended on the secular authority [of] the
qadis to execute his judgments.” ¢

Over the last couple of centuries, muftis have increasingly
asserted a right not to be bound by taqlid to earlier fatwas.
Further, the administrative structures of the colonial powers and
the subsequent postcolonial regimes’ usurpation of ifta’s func-
tionality shifted the muftis’ focus from questions of daily life to
areas of “anti-colonial resistance and ... the struggle for national
independence.”? Muftis must now wrestle with the challenges
posed by various aspects of modernity as well.

At the same time, there has been an exponential rise in the
amount of human knowledge and in the degree of specialization
in the proliferating fields of knowledge. How can a mufti answer
a question about medical ethics, for example, if he has no grasp
of the medical issues involved and no comprehension of the
discourse of ethicists within the medical profession? If he has no
familiarity with the available technical information and none of
the sophistication required to understand it, he must either make
wild guesses or accept the advice of technical advisors. But these
advisors, in turn, may have no familiarity with the Qur’an and
Sunnah. Those of us living in the West are confronted with addi-
tional problems: immigrant and/or foreign muftis who are
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unfamiliar with the cultural context in which their juristic deci-
sions are to be applied. Throughout the world, problems are
posed by the jurists’ increasing distance from the textual sources’
original languages and contexts, as well as by the complex social
conditions in which their rulings are to be implemented.

Obstacles and Objections to Collectivization

Some have posited that many of the problems alluded to above
may be addressed by collectivizing ifta’. Since no single scholar
can master all of the knowledge necessary to formulate a realistic
and appropriate ruling, some mechanism of collective ifta” has
been declared necessary. Let’s consider these arguments, along
with some objections and obstacles.

Setting aside for the moment what these mechanisms might
be, let’s consider the abstract benefits of having multiple partici-
pants in the process. How are more heads better than one? By
allowing multiple parties to collaborate in the decision, the
group engaged in ifta’ benefits from the complementarity of its
members’ knowledge. Medical researchers with no knowledge
of Qur’anic Arabic, Arab grammarians with no knowledge of
medicine, bioethicists unschooled in Islamic history, political
theorists with no knowledge of hadith, and classically trained
Islamic legal scholars who have no experience in modern scien-
tific research can compensate for one another’s weaknesses.
Such collaboration can also provide a context for each other’s
contributions in addressing particular problems that might, in
theory, be resolved by a hypothetical al-Azhar graduate in
Islamic studies who had won the Nobel prize in medicine, had
such a person existed.

Attractive as this fantasy may be, serious objections arise
when we try to imagine the most appropriate mechanism. Let’s
imagine that a committee has been appointed to deal with
embryonic stem cell research. Let’s ignore the problems posed by
its size. For the sake of argument, let’s assume that every conceiv-
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able relevant discipline is represented. If the committee members
form a deliberative body modeled on a Parliament, how will
their relative areas of strength be integrated into the deliberative
and decision-making processes? Qualified mujtabids will object
to giving any role whatsoever to medical technicians and would
relegate them to the status of non-voting advisors to be consulted
for technical information. Medical experts may well feel that
their insights are not sufficiently understood by religious legal
experts, who are incapable of integrating them into a coherent
fatwa.

Another problem we must confront is the scope of such com-
mittees’ mission. Is their mandate revolutionary or evolution-
ary? Are they to weave an entirely new understanding of the
Shari‘ah, one that would replace the old fighi schools? Are they
required to hew as closely as possible to precedent and thus
merely tweak old fatwas by the smallest quanta necessary to
meet the challenges posed by the questions asked? For example,
when a resident of Vancouver (Canada) complains that the old
fatwas on when to begin and end fasting cannot be implemented
because the classic definitions of isha’ and fajr times do not
obtain, should he/she be told to break the fast at the local magh-
rib time (8:17 p.m. on Ramadan 1 of this year) and similarly a
resident of the Hague be told to begin to fast at dawn time at the
Hague of 2:03 a.m.? Or should everyone at his/her longitude
adopt the maghrib and fajr times of the latitude of Makkah, 6:50
p-m.and 4:22 a.m., respectively?

Modes of Collectivization

When we consider how to collectivize a traditionally individual-
ized process, we should begin by identifying the two modes of
collectivization that may be brought to bear: the “parliamentary
mode” and the “academic research mode” of interaction among
the members of the collective.

In the parliamentary mode, those identified as participants
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engage in a formalized debate on such questions as may be put to
them by proposing fatwas. As is customary for such debates,
each proposal’s merits are discussed; amendments are put for-
ward and considered; and votes are taken on the proposed
amendments, substitute amendments, modifications, alterations,
and so on until a majority (or some super majority), as may be
required, can agree upon its final form.

Such an approach, however, has enormous drawbacks. As
mentioned above, there will be a debate as to who is entitled to
vote in such a discussion. Some members of the deliberative body
will be more equal than others, in the sense that the latter may be
allowed to participate but not to vote. While formulating amend-
ments, political compromises may be made and the final fatwa
may be a hybrid that is fully endorsed by few, if any, of the con-
stituent body’s members. However, it is the only end product
that the parliamentary process can formulate. In other words,
what should be a legal process will be politicized. The similarity
of such a method to parliamentary legislation evokes the famous
dictum that those who like legislation, like those who like
sausage, should never see it being made.

The alternative mode, that of academic research, calls for the
mujtabid to develop his/her opinion in an iterative fashion and
then submit it for expert review at each iteration. It is subjected
to peer review at every step, and the relevant suggestions are
incorporated into the next iteration. Further, the publication of
such fatwas allows competitors to publish alternative fatwas
informed by the work of their peers. The drawbacks to this mode
are that it is slow and does not guarantee that competing fatwas
will be dropped. I think that these drawbacks are an acceptable
price to pay for a process that promises to match the success of
modern scientific research (which is also slow and often results
in competing models) in arriving at the truth.

One must recall that competing fatwas are a common feature
in Islamic history. Those who require an instant fatwa may have
to be content with an individualized fatwa and forgo the advan-
tages of collectivization.
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A Proposed Mechanism

Rather than develop a totally new collective methodology, we
suggest combining the traditional concept of shiira with the
modern scientific methodologies of peer review and the new
developments in online communication. Such an approach will
enable us to implement techniques that take advantage of the lat-
est technological and scientific developments to preserve the
fundamental principles of juridical development. This process
supplements the classical texts with the discoveries of scientific
inquiry, provides a way to include social and physical scientists
along with scholars of traditional disciplines, restores the sepa-
ration between state and scholarship of early Islamic society, and
avoids the sectarianization of institutions.

[ use OCl to signify an online collaborative ifta’ to designate
this proposed method, for it combines academic research with
the expert review capabilities of the latest technology, while pre-
serving the benefits of an evolutionary approach that remains
linked to traditional methods. The wiki technology, best known
for its implementation in Wikipedia, is a popular method of
online collaboration. The work of an initial drafter is published
online, after which approved collaborators can alter and/or add
to it. But this approach is plagued by “thrashing,” defined as
people who hold different perspectives repeatedly changing one
another’s material. Therefore, I do not propose it as a viable OCI
method. My proposal is closer to what is called a “collaborative
Q&A site,” such as those powered by the online technology
known as stackoverflow.8

An OCI site can be established, and the general public can
post questions for which they desire a fatwa. The resulting
responses of first-draft fatwas will be posted to a closed audience
of reviewers, and then revised by authorized peers and comment-
ed upon by a broader circle of experts who can comment upon
(but not change) the posted text. Once a fatwa has been refined
and assumed its final form, it will be available to the general pub-
lic for reading and further comments. Nothing in this model
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prevents competing fatwas from being published in response to a
single inquiry. Although mechanisms for combing or reconciling
such fatwas could be put in place, the possibility of admitting
multiple solutions (even if mutually exclusive) must be retained
if we are to avoid sectarianism. If, for example, there is a Sunni
and a Shi‘i answer to a particular inquiry, there is no reason not
to publish both of them. The traditions to which they belong
would be clearly identified in order to help non-experts select
one of them.

Weriters for the initial draft may either be mujtabids who
have some knowledge of the technical areas of expertise in the
question, or technical experts who have some familiarity with
the traditional texts on related issues. Commentators and edi-
tors may base their comments and amendments on technical,
maqasidi, or traditional considerations, since it is desirable that
the final product consider all of these. As with scientific peer
review, those who issue fatwas need to fully consider all possible
criticisms, although they may rebut any of them as well. As much
of the debate over controversial points would be retained in the
final fatwa, as is historically found in a well-written classical
fatwa, all fatwas would conclude with Allahu a‘lam (God knows
best).

Implementing this proposal will require cooperating teams
of computer programmers and an administrative board to screen
and appoint the fatwa writers, editors, and consulting experts.
Propagating the results is built into the mechanism itself, as the
Internet provides its own propagation. Such civil society institu-
tions as mosques and Islamic federations can be motivated to use
the resulting fatwa by giving them a role in the recruitment and
administrative process. Muslim businesses can be invited to
advertise on the site, thereby giving them an incentive to imple-
ment it in their operations. It is essential, however, that the
academic integrity of the selection and review process be main-
tained. Constitutional safeguards must be in place in order to
insulate operations from corruption (e.g., an advertiser seeking a
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fatwa favorable to a halal designation for a particular food
or financial product). The prescription for such safeguards is
beyond the scope of this paper.

Illustrated Applications

Calendar Reform

The Figh Council of North America (FCNA) has attempted
to reform the Islamic calendar via the parliamentary mode of
collective ifta’. One almost successful effort during June 2006
involved the official council members consulting with three non-
member scientists: an engineer, a nuclear physicist, and an
astronomer. These consultants presented their individual com-
peting proposals for how to define the date of the hilal crescent
and were questioned by FCNA members. In turn, as these mem-
bers made their ifta’ arguments the scientists were allowed to
comment and question them. A vote was taken to adopt the
astronomer’s proposal, the “Uniform Islamic Calendar for the
Western Hemisphere” (UIC), 9 that the date of the new month be
based on the convention of the astronomical new moon before
sunset at Makkah.

However, within forty-eight hours FCNA reversed itself, out
of session, and adopted the proposal of the nuclear physicist,
who had privately lobbied its members after the session had
ended. This called for adopting the convention of the new
moon’s birth at noon GMT, which would result in a one-day
delay in the start of the Islamic month in about one case out of
eight. The official position given on the FCNA website says only
that “to determine a lunar Islamic calendar, a conventional point
of reference must be used. The International Date Line (IDL) or
the Greenwich Mean Time (GMT) may be used.” © The very
next year it changed its position again and adopted the European
Council for Fatwa and Research’s (ECFR) position: The con-
junction must take place before sunset in Makkah and the moon
must set after sunset in Makkah. This allowed the date to be one
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day earlier than that of the UIC about one time in eight, and, as
regards FCNA’s previous position, about one time in four. 1

The above history reveals the politicization of if¢a’ to which a
parliamentary approach is susceptible. The continual changing
of position, not to mention the frequent failure to follow one’s
own fatwa (too well-known to require citation here), are among
the problems of such an approach. How might events have
unfolded if an OCI had been employed? A fatwa based on the
UIC could have been the original draft, with the comments,
questions, and criticisms of the consulting scientists and FCNA
members annotated and debated online with the proposal’s
ongoing evolution. After this, it could have coalesced into a final
form or, failing convergence, into two or three variations. It
seems to me that even in the event of divergence, it is unlikely that
we would have ended up with more than the three positions
described above or that the evolution would have taken more
than the five years that have passed since that original FCNA
meeting in 2006 to arrive at the vague statement on the FCNA
website cited above.

Embryonic Stem Cell Research

The Shi‘i position on embryonic stem cell research is well estab-
lished,*2 and research in Iran on the subject is reportedly well
underway.?3 The American Muslim community was still wrestl-
ing with this issue as recently as 2010, when the Islamic Institute
“convened a panel of experts, in cooperation with the Figh
Council of North America (FCNA), the North American
Council of Islamic Jurisprudence, the Graduate School of
Islamic and Social Sciences (GSISS), and the International
Institute of Islamic Thought (IIIT) ... consisting of medical doc-
tors, scientists, and Islamic scholars” to deliberate “all aspects of
this topic at length, in order to develop an Islamic perspective on
stem-cell research.” T4 Their conclusion was that such research is
permissible, subject to certain conditions; however, they con-
cluded: “Itis an Islamic opinion subject to further enhancements
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in the case of scientific developments unknown to us at this
time.” 15

An OCI could have started by stating the Shi‘a position and
allowing the consultants participating in the FCNA conference
to make whatever comments and changes they wished. The
unlimited varieties of areas of expertise that can be brought to
bear in an OCI would make up for the lack of training in
bioethics, which is a fact of life for those muftis who have dealt
with this subject to date. 16 The worst-case scenario is that con-
vergence would remain incomplete. But even in that case, the
current state of opinion would be constantly updated and avail-
able to inquirers without needing to hold any further confer-
ences. In other words, there would be a state-of-the-art fatwa
available at all times.

Conclusions

We live in an era of high literacy, including computer literacy,
when more and more Muslims can avail themselves of the ability
to look up a fatwa rather than rely on oral delivery. This has
exacerbated the problem of fatwa shopping on the demand side
and the posting of fatwas of undetermined pedigree on the
supply side. Creating a well-organized OCI would address both
problems. Participants would receive a real-time as-needed edu-
cation in the relevant areas of texts, fafsir, context, science, and
technology. A one-stop site for online fatwas would provide the
opportunity for quality control on the demand side and a market
deterrent to the proliferation of fatwa sites on the supply side (as
Wikipedia and Google dominate the wiki encyclopedia and
online search engine, respectively). Including all experts in the
process would both deter sectarianism and enhance the fatwas’
quality. The Internet’s mass marketing aspects could facilitate
education on ifta’ as well as the propagation and adoption of
the fatwas produced. Neither the ideas proposed here nor any
form of collectivization can remove the need for participants in
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modern ifta’ to have a basic understanding of multiple disci-
plines, including research methodology, textual analysis, and
the physical and social sciences.
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Discussion

Discussant: Muhammad Adam al-Sheikh

I believe that collective fatwas are very important for the reasons stated. When
the Prophet was asked who would answer their questions after his death, he
told to make a collective effort. Hilal and halal are examples of areas identified
by the Figh Council. Unfortunately fatwa shopping does exist. Some may ask
you whether a boyfriend/ girlfriend relationship or a mut‘ah marriage is bet-
ter? If you say both are haram, you will be ignored. One can say that mut‘ah is
not allowed, but that at least you will not be subjected to hadd. Truly, Allahu
a‘lam. It is the one part of any fatwa that is beyond debate. It is better to say “I
don’t know” rather than do tabhbiz. Asto FCNA, we invite Dr. Imad back.
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Discussant: Jamal Barzinji

Whether a fatwa is binding depends on who’s issuing it. I would like more of a
discussion of the Sunni vs. Shi‘i methods. I make a distinction between shiira
approach and collective fatwa. In Saudi Arabia they do consult with experts
but they think they know more, so you should be advocating that the knowl-
edge of the experts should be binding. We assume that those who go into
Shari‘ah are inferior scholars, which is unfortunately true. Is it easier to teach a
banker Islam or to teach an Islamist banking? I would like to see a degree in
Shari‘ah given only to those who have first earned an advanced degree in any
other discipline. I would prefer a Supreme Court model. Iworry about the con-
trol of advertisers. Dr. Taha took some really courageous positions in maqdasid
al-Shari‘ab. Since we lost him to Egypt, we have found no replacement. The
Organization of Islamic Cooperation (OIC) would have been the right ones to
take on this task. NASA can pinpoint the moon’s location and phase at every
second, so why doesn’t our political leadership accept that? My suggestions
areto (1) revive FCNA; (2) beef it up with experts in medicine, astronomy, and
other fields; (3) encourage more scientists to take intensive courses in Shari‘ah
and expose our respectable scholars of Shari‘ah to intensive courses of general
knowledge and modern technology, because the brightest of them would
appreciate this; (4) insist on the role of magqasid in taking us out of stagnation;
and (5) exhibit pride in figh al-‘aqalltyat, which, insha’ Allah, will become figh
al-awlawryat.

Ahmad: I would be glad to consult with FCNA, whether they agree with me or
not, so long as my views are not misrepresented. The binding fatwas that Dr.
Jamal mentioned demonstrate the problems of state-scholar entanglement.
The great early Islamic scholars were famous for refusing to cooperate with
the government. Academic authority is different, because it a non-coercive
authority derived from the listener’s respect for the professor. The Shi‘a do
have a more structured system than the Sunnis, and they require the people to
attach themselves to a scholar. But even their leading scholars, those like
Ayatullah Sistani, allow people the flexibility to accept other scholars’ deci-
sions.

The experts’ knowledge is binding in a way comparable to the peer review
process. Scientific experts with no knowledge of Islamic law should be
allowed input into the process, but should not be allowed to impede the output
of the process. The same goes for so-called Shari‘ah scholars with no knowl-
edge of the matter in question. Dr. Jamal’s suggestion of earning an advanced
degree in anything else as a prerequisite for Shari‘ah scholarship is fascinating,
and perhaps would obviate the need for collective #fta’. But if not, I think it
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could be incorporated into my proposal so that those with editorial control
over the published fatwas would have to be knowledgeable in both Islamic law
and the relevant secular science(s).

I will have to give your proposal of a Supreme Court model serious
thought; however, if you look at the United States Supreme Court, you will see
it has not totally eliminated the problems of politicization. I also worry about
the adverse impact of advertisers, but I think this can be dealt with constitu-
tionally because the Internet is so inexpensive that you are not a slave to them.
In any case, you always face the possibility of competition. Given this reality, I
think that the objective of any site should be to have such a degree of quality
and integrity that the most qualified scholars will be drawn to it. I don’t have
much faith in the OIC because of my concerns over politicization. Why NASA
doesn’t suffice is that there are some strictly Islamic concerns on which it has
no opinion. For example, the Prophet did not take the science of his day into
account. Those issues must be answered on grounds of maqgasid rather than
science.

General Discussion

- Mut‘ab has nothing to do with fatwa; it is a fight debate. All know it was
practiced in the beginning, but disagree with whether it was abrogated.
would suggest fatwa institutionalization rather than collectivization.
Some have proposed establishing research institutions to deal with these
issues for mujtabids to sign off on. Much of this paper could be incorpo-
rated into this. There is freedom, and we have to be careful what we call
fatwa. One might jest that shuratic fatwa is a contradiction in terms.
Whether we accept a legal opinion or not, we shouldn’t call just any con-
clusion a fatwa.

- The objective of institutionalization has always been there, but the chal-
lenge of authoritarianism has always been there as well. Why has Dr.
Taha’s example not led to a tradition? The political culture and psycholo-
gy has prevented it.

- Thereisafear of chaos if everyone were to speak as a faqzh. What we need
is area research. Expertise and authority need not clash.

- Itisnotjusta question of competence; it is also a question of courage. One
very respected scholar who has excellent positions on two highly contro-
versial issues has declined to make them public because he fears that if he
were to do so he would lose his following and position.

- Collective fatwa can lead to ijma“. This happened in the sciences. The the-
ory of relativity was shocking when it was first published, but now it is the
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consensus view. Peer review need not be a drawn-out process; but on con-
troversial issues it will be. As regards those controversial issues that
require an immediate answer, a questioner may have to be satisfied with
an individual fatwa until the peer review process works itself out.

It is not colonialism per se that causes fragmentation of knowledge, but
the explosion of knowledge. Interdisciplinary study is a means of manag-
ing the fragmentation. There is a role for interdisciplinarians. Non-
Muslims friends can have knowledge of Islam, but those who do not
should be included in the discussion in an appropriate way.

Are we talking about an approach to ifta’ in the United States or on a global
scale? Who is the audience? Is the inclusion of non-Muslim experts in
Islamic studies problematic in the area of authority?

The audience is initially Muslims living in the United States, but it doesn’t
end there. There is no problem with allowing non-Muslim experts in
Islamic studies to have input, although to give them editorial control over
fatwas would simply be inappropriate.

People need to master the Shari‘ah from the beginning of their lives. It
can’t be done in six months.

Not master, but being able to pass the tests given to the graduates of these
schools of Shari‘ah. He will not master it, but he will have enough knowl-
edge to challenge the graduates of those schools. The dismantling of the
awqaf has been an obstacle to obtain the best brains. Brilliant scientists,
doctors, and I'T specialists with strong Islamic background can enroll in a
twelve-month program of intensive study to gain access to that knowl-
edge, know how to handle it, and have access to it. Allahu a‘lam.

The Imam Association in Michigan is an interesting model for the collec-
tivization of fatwas in the North American context. Iran shot down some
of these ideas because each has his own khums and followers. Yet some-
how they will sometimes issue a fatwa together. All the maraji‘ are
represented on the council in Qom.

The Shi‘a may have remained truer to the academic model.

It’s striking how conservative the use of Internet has been in the case of
fatwa. Does this election of participants not politicize the process? The
presentation indicates confidence in the capitalist model, even to the point
of allowing advertising on the site. Are there any limits? Also, what are the
long-term consequences of academization? Will flexibility be lost?
Selecting participants will politicize the process, but it need not be fatal.
We have the same problem in selecting the editors of an academic journal.
If an author submits a paper to an academic journal and a reviewer with
an opposing position rejects it, the author has an opportunity to rebut the
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criticism and ultimately another editor or reviewer will resolve the issue.
The site’s constitutional structure must be established in a way designed
to minimize the risks of politicization and commercialization. As to the
long-term consequences, we may be returning to an earlier model. In the
early days of Islam, the people who did this work were not political
appointees, but those scholars whose ability to do it made them respected
by their peers and those who brought them the questions. Nuances need
not be lost. The paper outlines a structure in which there is a great deal of
input from many sources. If one person says something is haram and
another says it is makruh, a debate will ensue and the final fatwa should
reflect its nuances.

There should be a happy marriage of the fitrab of creation and the injunc-
tions of wahy. Finally certain scholars, when starting their research, say
that some of their opinions are contrary to the common understanding
and they are afraid to publish them while they are alive. This is very sad.
Can we at least convince them to write them down while they are alive for
publication after their death?

We should weaken rather than strengthen this institution of non-enforce-
able fatwas. Science is not collective but individual. We should fear the
loss of individual creativity.

The first established council of collective ifta’ was in Egypt. The European
Council was created in this mold. Independence doesn’t necessarily lead
to openness. Look at the fatwas of Muhammad Hussein Fadlallah. Would
the institutionalization of fatwa work in the American context, with its
amazing ethnic, sectarian, and doctrinal diversity?

Non-binding if¢ta’ can be compared to dietary advice. Nutritionists can’t
stop anyone from eating junk food, but their advice is valuable. Rather
than weaken the institutions of ifta’, the mission should be to strengthen
the sense of individual responsibility among the people. American diversity
is not a problem. Consider Kuhnian paradigm shifts. When you look at
the immigrant community here it appears to be hopeless, but their chil-
dren all know they cannot justify a position because their fathers do it,
because their opponents can say the same thing.

The contempt of people in the field for others who have not been in it from
the beginning is a problem. Two non-ulama FCNA members make very
valuable contributions. There are at least three kinds of mut‘ah: tempo-
rary marriage, mut‘ah al-taldq (termination by unilateral divorce) which
is Sunnah but not applied, and the fatwa of Bin Baz (marrying with the
undisclosed intention of divorce).

No priest would ask a Muslim his opinion on canon law, and no rabbi
would ask his opinion on rabbinic law; Islam, however, is an open field.
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ABSTRACT

Deliberation is an essential characteristic of transmitting, inter-
preting, and teaching religious knowledge in Islam. During the
Muslim community’s formative period, the process of studying
and reflecting on the Qur’an (tadarus wa tadabbur al-Qur’an)
was done collectively. Within the local context of Muslim com-
munities living in the West, the deliberative #jtibad practiced by
those involved in formulating minority figh is a symbolic form of
collective action. This article examines several standpoints on
deliberative ijtihad, namely, those of al-Alwani (who emphasizes
epistemology and legal hermeneutics), al-Qaradawi (who tends
to highlight the ummah’s collective action, which faces challenges
and carries on reforms), and Ibn Bayyah (who puts forward the
public interest and decision sharing).

Relying on the public interest (maslahah) as being the core intent
of Islamic law, minority figh develops a stronger concern for
maintaining social ties in the West between Muslims and non-
Muslims. Minority figh jurists perceive their task as providing a
local western form of a universal deliberative ijithad, and insist
that these councils of jurists be open to scholars of the natural and
social sciences in order to uphold the concepts of community,
consultation, and pluralism.
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Introduction

Deliberation is an essential characteristic of transmitting, inter-
preting, and teaching religious knowledge in Islam. During the
Muslim community’s formative period, the process of studying
and reflecting on the Qur’an (tadarus wa tadabbur al-Qur’an)
was done collectively. The idea of scientific circles (hilag al-‘ilm)
in the mosques originated among those early Muslims who gath-
ered together around a scholar to learn and share knowledge. In
the classical age (ninth to eleventh centuries), scholars developed
deliberative methods to communicate knowledge of the Qur’an
and Sunnah, such as recitation (gira’ah), dictation (imla’), assign-
ment of a lesson (mubasabah), collective memorization (dhikr),
and many others.

In particular, the field of juridical opinions (ifta’) evolved as a
collective scientific activity of divergence of opinion, consulta-
tion, and discussion. Thus, deliberation has been particularly
helpful in generating and developing legal schools (madhahib).
Not just the operative aspects of law are concerned (e.g., institu-
tions, processes, communication, and contestation), for delib-
eration is also involved in very basic legal concepts (e.g., norms,
reasoning, and customs). Above all, it intervenes as a process of
making law through argumentation (khilaf), constructed rules
(qawa‘id), and consensual meanings (ijma°). In Islamic jurispru-
dence, this undertaking can be described as the difference-
consensus process through which jurists tried to solve the
problem of multiple juridical opinions and complex realities. In
various times and places, these difficulties compelled them to use
collective methods to solve legal issues.

Within the local context of Muslim communities living in the
West, I argue that the deliberative ijtibad practiced by minority
figh is a symbolic form of collective action. In this form, action is
an application of a hermeneutical understanding based on an
ethical concern and practical reasoning. In this way, jurists
engage in an effective dialogue, both within and without their
communities, to respond to challenging western realities. On the
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one hand, given that Islamic law is indivisible from Muslim iden-
tity and ethics, jurists consider respecting its legal provisions
(figh) to be a matter of daily life. On the other, Muslims in the
West have to cope with different legislations, ethical principles,
and social practices of the non-Muslim societies in which they
live.

In the following pages I will first discuss deliberative ijtibad’s
theoretical background, as seen by Muslim legal theorists and
minority figh jurists, and then define the concept of minority
figh and discuss its developers. Subsequently, I will treat its func-
tion within the Muslim public space in the West and close by
analyzing the hijab as a deliberative form of ifta’.

Deliberative ljtihad in Islamic Law: A Theoretical Setting

Modern scholarship has understood deliberative ijtibad (ijtibad
jama‘) in several quite different manners. Certain scholars
equate consensus (7j74°‘) and deliberative #jtibad, where consen-
sus stands for “a form of collective ijtihad.”* This position
considers ijma‘, the third source of Sunni Islamic law, as the ori-
gin of deliberative ijtibad. Further, since ijma“ itself is based on
the Sunni principle of consultation (shira), deliberative ijtibad
can be traced back to consultation. The goal of both processes is
to reach a compromise, since unanimous agreement is necessary
to solve juridical cases. As failing to resolve such issues would be
inappropriate, a majority agreement is considered the next best
option. But if they fail to reach even that, their endeavor cannot
be considered deliberative #jtibad. > Nevertheless, a major differ-
ence between these two undertakings has to be stated here: If
ijma‘is conditioned by the jurists’ unanimous consensus, which
is almost impossible to achieve if we consider the contemporary
world’s diversity, deliberative ijtibad is based on the majority
principle and therefore accessible. 3

A second perspective looks at “fatwa-giving committees as a
novel form of collective ijtihad.”4 Here, emphasis is placed on
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the experts’ complementarity of knowledge as regards combin-
ing their efforts and balancing opinions. As such, deliberative
ijtihad seeks to make ijtihdad an outcome of the comprehensive
examination of a specific matter. In particular, when compared
to the efforts of an individual jurist, who tends to consider par-
tially the balance of benefit and harm in a juridical case, this
form of ijtihad has the advantage of weighing between them. At
any rate, it produces an opinion that is stronger than the individ-
ual’s opinion. Under current circumstances, it is almost infeasible
for an individual to attain a level of expertise equaling that dis-
played by fatwa-issuing committees. However, such an opinion
is not obligatory. Even if a juridical council proclaims a ruling,
an individual jurist’s divergent opinion is worth considering by
those who would like to follow it. 5

Finally, a few reformist scholars perceive deliberative ijtibad
as being embodied in a legislative assembly.¢ Given that this
process involves consultation, it is seen above all as a representa-
tive body of the community. Despite this apparent similarity, if
in a democracy elected parliamentary members legislate within
positive law, then jurists are legislating within Islamic law.
Further, that which is legislated by a parliamentary majority
becomes binding, whereas deliberative ijtibad does not. These
three standpoints (viz., consensus, fatwa-issuing committees,
and legislation) are in fact embedded meanings within delibera-
tive #jtibad’s structure and function. Although it does not result
in an absolute consensus, it does reach a compromise to which a
majority of jurists agree. Second, in the contemporary context it
takes the form of a fatwa-issuing committee. As for legislation,
deliberative ijtibad plays a parallel role to assemblies that, in a
majority of Muslim societies, are regulated by positive law.

Granted that no agreement has been achieved yet with
regard to deliberative ijtibad’s scope and meaning, the discus-
sion here is limited to jurists of minority figh. These jurists have
developed a legal reasoning that looks at deliberative ijtibad as a
general category or a pre-condition that frames minority figh.
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Among them, Taha Jabir al-Alwani (b. 1935) has dedicated a
great deal of his intellectual project to discussing this form of
ijtihad as a collective legal undertaking that is part of the
ummah’s unity. He begins with the complexity of crises, prob-
lems, and realities that Muslims need to resolve with a “complex
light” (nitr murakkab). The latter could be brought in only by
means of a collective effort. He makes a strong statement that
“no organism or elite or sect is able to cope with this complex
darkness alone.”” Not only are the realities complex, but the
social sciences that help us grasp them are also undergoing
tremendous change and fragmentation. Both complex realities
and knowledge should push jurists to assert the necessity of
deliberative #jtihad.8 In other words, as individual hermeneutics
cannot understand complex realities and texts on its own, a sort
of collective hermeneutics is necessary.

Deliberative ijtibad should rely on “the epistemological
complementarity of fields of inquiry which evolve in one univer-
sal framework attempting at dealing with human as well as
natural phenomena.”? Thus the philologist who dives deep into
the meanings of a legal text by reviewing its interpretations in
different historical periods enriches the deliberative character of
ijtihad. Similarly, the ethnologist, historian, and archaeologist
would be as effective as the philologist in exploring certain
aspects of the legal texts. For al-Alwani, the importance of simi-
lar interdisciplinary contributions is shown through such
scholars as Ibn Battutah (d. 770/1368) and Ibn Khaldun (d.
808/1406).7° In the final analysis, complementarity should
bridge the gap between the fragmented sectors of knowledge. As
such, and within its universal logic, this implies a plurality of
inquiries.t* Since the purpose is to deal with complex realities,
al-Alwani calls on the community to implement this complemen-
tarity/plurality through specific organs that would bring ideas
into effective action.

M. A. Zaki Badawi noted al-Alwani’s engagement with
deliberative ijtibad in his preface to the latter’s Towards a Figh
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for Minorities: Some Basic Reflections. The preface asserts that
“al-Alwani calls for collective #jtibad that invites experts from
the various fields of social science to play a major part in formu-
lating new ideas and developing new perceptions.” 12 Al-Alwani
substantiates this claim by emphasizing collective action in his
Issues in Contemporary Islamic Thought (2005), where he reit-
erates the necessity for all members of the ummah to seek reform
through “collective and concerted action.”*3 He justifies using
collective ijtihad to resolve the many difficulties of individual
ijtihad and states that “we must adopt the principle of collective
or institutional #jtihad based on diverse disciples and specialists
outside the framework of current fatwa committees or figh
councils.” 4

Whereas al-Alwani sees deliberative ijtihad from the per-
spective of epistemology and legal hermeneutics, Yusuf al-
Qaradawi (b. 1926) perceives it as a form of collective action (al-
‘amal al-jama‘i). He opines that collective action is needed now
in the form of a complex jurisprudential structure that features a
high level of contemporary scientific knowledge and issues its
legal decisions after study and examination. In addition, it
should have the benefit of courage and freedom from any gov-
ernmental or people pressure. In his view, the ultimate purpose
of any collective action is to serve and support Islam. He there-
fore calls for the establishment of collective organs's on the
condition that they should go public because they can attain
their objectives only when they are exposed to the public.16

Since these objectives are essential for the community and
can be accomplished only through collective action, deliberative
ijtihad is a duty and a necessity (faridah wa dariirab): “Help one
another to do what is right and good; do not help one another
towards sin and hostility” (Q. 5:2).17 He understands this verse
and similar Sunnah texts as indicating that Muslims should gather
together to be influential, and compares such action to mass pro-
duction, since small-scale production is not competitive.*8 This
is also a necessity, because reality forces Muslims to achieve
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major objectives, among them liberation from occupation,
resistance to foreign danger, unification of the divided commu-
nity, social justice, freedom, establishing consultative political
systems, and human rights. Such tasks, he maintains, cannot be
done via individual efforts.*9

Lastly, Abd Allah ibn al-Shaykh al-Mahfudh ibn Bayyah (b.
193 5) shares the same idea of deliberative ijtibhad with these two
scholars, although he differs with them in some aspects. For
instance, he talks of deliberative fatwa (al-fatwa al-jama‘ryab;
also ifta’ jama‘i), a form of collective consultation initiated by
caliphs to consult the community’s leaders and reach a consensual
opinion. He refuses to call these deliberations ijtibad jama‘,
since he defines ijtibad as the personal conviction of a mujtabid
who strives to deduce a legal judgment. Ibn Bayyah establishes
continuity between these early deliberations and the revival of
Islamic law in the fourteenth and the fifteenth centuries.2° In this
regard, he asserts that “the Islamic world has revived the estab-
lishment of deliberative jurisprudential opinion through the
establishment of international figh academies, whether official
or independent and popular.”21

Ibn Bayyah states that these councils should deal with those
public issues that are crucial for the community. On the one
hand, “they should deal with political issues dealt with in politi-
cal systems: shird, democracy and women’s participation. On
the other, they might treat economic issues such as investing in
multinational companies taking into account the corruption
that taints these companies or the involvement in organizations
such as the GATT.”22 Furthermore, he admits that so far they
have focused “on some social issues like the relationship
between men and women in terms of reciprocal rights and
duties.”23 Markedly, he highlights the political aspect of deliber-
ative fatwa as a “revival of the Prophet’s companions’ custom
which consists in consulting the community (jama‘ah) in public
affairs.”24 This was the case, he maintains, with Umar ibn al-
Khattab (d. 23/644), who rejected the idea that only a few
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members could address the community’s issues, regardless of
their level of scientific knowledge.25 Rather, the collectivity
should solve these issues and take the public interest into
account.2é

For Ibn Bayyah, two specific constituents need to be consid-
ered when inquiring into these issues: (1) a broad knowledge of
all aspects of reality and a holistic vision that observes its differ-
ent angles. Thus, such councils must give political, social, and
economic experts a major status without granting them too
much authority to issue legal judgments, and (2) juridical council
members should upgrade their ability to handle such issues in
order to acquire a balanced vision between the macro and micro
levels. Given that they should bear in mind the law’s purposes
without discarding individual texts, they must create a relative
continuity and meanwhile establish the comprehensiveness of
the purposes. In other words, they should seek the middle way
(wasatiyah).>7

So far, this article has examined several standpoints on delib-
erative ijtihad, namely, those of al-Alwani (who emphasizes
epistemology and legal hermeneutics), al-Qaradawi (who tends
to highlight the ummah’s collective action that faces challenges
and carries on reforms), and Ibn Bayyah (who puts forward the
public interest and decision sharing). In my view, each one looks
ata specific facet of deliberative ijtihad and therefore they do not
contradict each other. Deliberative legal hermeneutics might
lead to collective action that benefits the public or, inversely,
decision sharing will create a collective action that influences, in
its turn, legal hermeneutics. Before analyzing how these concep-
tions intervene in the perception of minority figh, I will define
the latter’s scope and meaning.

The Concept and Developers of Minority Figh

Based on what has been presented above, any application of
deliberative ijtihad should be done within the framework of
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reviving the ummah. As such, it should take into account the
balance among the universal Shari‘ah, Muslim realities, and
collective action. This section examines how minority figh came
into existence as a deliberative ijtibad adapted to the western
context.

THE CONCEPT. Minority figh (figh al-agalliyat) is a legal dis-
course that tries to respond to challenging private and public
issues for Muslims living in the West. This concept is believed to
have arisen first in 1994 when al-Alwani, an Iraqi Sunni jurist,
sought to provide a legal framework for Muslims to participate
in American elections.28 Within the current literature, one can
distinguish between legal reasoning and legal practice. As a form
of legal reasoning, minority figh selects and emphasizes specific
sources, procedures, and principles of Islamic law that are seen
as promoting the Shari‘ah’s intents as opposed to its strict letter.
As a form of legal practice, it is a set of legal opinions (fatwas) on
specific problems that allow Muslims in the West to overcome
everyday dilemmas.

The key element in both expressions is the attempt to recon-
cile Muslim law and ethics with the sociopolitical conditions
facing these Muslims. Hence, minority figh is tailored for partic-
ular individuals and groups, whereas fatwas are meant to be
specific to those involved. For this reason, it does not perceive its
legal function as competing with traditional figh. Rather, it
derives its references from the Shari‘ah, which minority figh
jurists consider to be general and universal, and focuses on prin-
ciples and cases that provide indulgent answers to problems
faced by minority Muslim communities.

With regard to its sources, minority figh has recourse to the
primary sources of Sunni law, namely the Qur’an and Sunnah,
consensus and analogy, as well as to such secondary sources as
public interest, juristic preference, custom, and the opinion of a
Companion.29 However, it is highly selective when dealing with
Muslim legal sources. One can look at this type of figh from both
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a closed-source and an open-source perspective. In the first case,
minority figh seems to draw on a set of traditional sources and
principles used in Islamic law for exceptional juridical cases,
especially in forced situations or in the absence of specific reli-
gious texts. In this respect, one can compare it to a figh al-
dariirab (a jurisprudence of necessary cases) since it is dealing
with exceptional cases (halat istithna’yab), for Muslims should
normally live in Muslim lands. In this sense, necessity is the
closed dimension of figh al-aqalliyat for, as seen from this
perspective, it is a legal process that reacts passively to those
hardships facing Muslims in the West.

In particular, maslahah (public interest) is a central issue and
approach here. Its theoreticians have argued that minority figh
allows one to formulate a pragmatic and adaptive attitude
toward western norms and institutions. Thus they often reiterate
the idea that if interests change, the legal opinions should also
change according to time, place, and circumstances. As a result,
public interest opens legal reasoning and practice to interacting
with the context, seeking simplicity, and pro-activeness.
Inversely, as al-Alwani has stated, such figh “applies to a specific
group of people living under particular conditions with special
needs that may not be appropriate for other communities.”3°

Although its supporters underline the individual’s role in
legal awareness and application, it is predominantly a collective
jurisprudence. Cases of individual jurists making legal decisions
with reference to minority figh remain limited. The major role is
played by two organs: the ECFR (European Council for Fatwa
and Research) in western Europe and the AMJA (Assembly of
Muslim Jurists in America) in North America. This deliberative
character of figh al-agalliyat enables the development of a legal
approach that considers three conditions: the legacy of majority
figh, the social condition of Muslim minorities in the West, and
Muslims’ legal obligations toward the laws of western societies.

THE DEVELOPERS. The credit for laying the foundations for
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minority figh should perhaps be accorded to al-Alwani. In 1999,
his “An Introduction to Minority Figh: Foundational Insights”
(“Madkhal ila Figh al-Aqalliyat: Nazarat Ta’sistyah”) offered
the first results of his reflection on the new sub-section of figh.
One year later he published (in Arabic) Toward a Minority Figh
for Muslims (Fi Figh al-Aqalliyat al-Muslimab), in which he
argues for the necessity of ijtihad for Muslims in the West. His
main concern seems to be the kind of constructive relations
Muslims living there should establish with their non-Muslim
counterparts. It should be noted that he is, above all, a specialist
in usiil al-figh, and thus his interest in minority figh’s theoretical
aspects is obvious. His intellectual project seeks to construct a
new ijtibad that relies on a Qur’anic methodology that interacts
with the social and natural sciences. For him, minority figh’s
purpose is to develop a set of methodologies that make Islamic
law and ethics flexible enough to be applied to the western con-
text. His views were made accessible in English after his An
Introduction to Minority Figh was translated and published as
Towards a Figh for Minorities: Some Basic Reflections (2004).
Less theoretical and critical, but far more focused on legal
practice, the Egyptian jurist and preacher al-Qaradawi (b. 1926)
has authored one of the major foundational texts of minority
figh: The Jurisprudence of Muslim Minorities: The Life of
Muslims among Other Societies (Figh al-Aqalliyat al-Muslimah:
Hayat al-Muslimin wasat al-Mujtama‘at al-Ukbra) (2001). In
his legal understanding, minority figh is part of a series of books
on taysir al-figh li al-muslim al-mu‘asir (facilitating figh for con-
temporary Muslims). He shares with al-Alwani the centrality of
ijtihad in shedding new light on modern sociopolitical issues.
Nevertheless, in developing his “modern figh,” al-Qaradawi
draws more on his legal experience as a mufti. His formula is to
combine traditional figh with an emphasis on public interest and
moderation. He is often led to accept concessions for modernity
on such issues as women and the state. Additionally, he con-
ceives his version of minority figh as complementary to his
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Religious Minorities and the Islamic Solution (Al-Agallryat al-
Diniyab wa al- Hall al-Islami), which deals with non-Muslims
living in Muslim societies. Above all, in respect to his presence
in western Europe, al-Qaradawi seems to be motivated by a
concern about the Muslims’ religiosity and especially their
secularization.3*

Other recent contributions mostly illustrate the same issues
discussed by al-Alwani and al-Qaradawi. The Mauritanian
jurist Abd Allah ibn al-Shaykh al-Mahfudh ibn Bayyah (b.
1935), who published The Making of Fatwa and Minority Figh:
Sina‘at al-Fatwa wa Figh al-Agalliyyat in 2007, stands close to
the latter’s style. Other jurists, preachers, and thinkers, mainly
from Lebanon, Egypt, Tunisia, and Morocco (e.g., Khalid Abd
al-Qadir, Salah al-Din Abd al-Halim, Abd al-Majid al-Najjar,
and Isma‘il al-Hasani) popularize the subject mainly by sticking
to the line of reasoning elaborated by the above-mentioned
authors. However, most of the Arabic-language literature on
this topic has no direct contact with Muslim minorities in the
West. Thus, figh and society belong to two different realms.
Some jurists try to replace the necessary social asset for this type
of figh with a philological work of terms and sources of figh al-
aqgalliyat. At this point in time, their methodology seems to be a
set of ready-to-wear concepts and processes that they apply to
any sort of figh. Accordingly, the deliberative link based on
embodying figh in everyday life is completely absent.

ECFR decision 5/12, issued in 2004, stipulates that it attrib-
utes special importance to figh al-aqalliyat since it leads to an
understanding of the Muslim presence in non-Muslim countries
and to the application of Islamic legal provisions in that reality.
In addition, it has reiterated the authority of al-Alwani, al-
Qaradawi, and Ibn Bayyah as well as agreed that this concept is
valid insofar as it fixes this subject within the legal provisions
related to minority Muslim populations.32 The ECFR mainly
uses two procedures to issue legal decisions for them: (1) provid-
ing legal opinions (ifta’) to those individuals or groups that ask a
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question (mustafti) through any communication media. It
should be noted that the rulings are not necessarily binding on
the askers, for they can seek another opinion and choose the
most convenient one, and (2) holding long collective delibera-
tions on more controversial questions. Its decisions seem to seek
western Muslims’ positive participation without assimilation.
Thus as a strategy of image improvement, it follows a more con-
ciliatory line.

In the words of al-Najjar, the ECFR seeks to incarnate a
sedentary, civic, and collective Muslim presence in Europe, as
opposed to one that is accidental, individual, and circumstan-
tial.33 Nevertheless, this body often produces a figh that is, to a
certain extent, adapted to the second kind. The latter is based on
licentious laws and practices (figh al-tarkbis), which is the type
of figh most convenient for individual cases. He sees Europe’s
Muslims as primarily groups and individuals who have specific
social links with their surrounding environment. This collective
dimension should increase and strengthen in the future.34 For
this reason, minority figh has yet to produce a jurisprudence of
foundation (figh al-ta’sis) that would normalize their juridical
status,35 one that would treat their juridical cases as if they were
amajority in a Muslim country.

Instead of dealing with the licit and the illicit in daily issues,
major issues need to be tackled, including political participation
and family matters. However, al-Najjar does not predict the end
of minority figh once it becomes a jurisprudence of foundation;
he simply appears eager to readjust the former’s dependence on
dispensation (rukhsah) while it should be promoting the punctu-
al application (‘azimahb). If Europe’s Muslims fail to transition
toward a jurisprudence of foundation, there is a double risk:
religious practice will weaken, and they will not be in a position
to transmit Islam’s message or be a cultural partner with non-
Muslim Europeans.36

Similar to other juristic deliberative fight bodies in the
Muslim world that rely on collective ijtibad, legal diversity
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characterizes the ECFR’s deliberations. One of its immediate
outcomes is eclecticism, which is typical of juristic councils com-
prised of members with different juristic backgrounds from the
Muslim world.37 No prominent ECFR founders or authorities
were born or raised in Europe. Since most of them live in the
Muslim world, the ECFR reflects a variation on modern Islamic
jurisprudence, seen within the projects of figh renewal.

MINORITY FIQH WITHIN THE MUSLIM PUBLIC SPACE
IN THE WEST. Hitherto, we have examined minority figh,
from its genesis to its maturity, as an application of a new delib-
erative ijtibad. Furthermore, its theoreticians and institutions
helped to provide solid foundations for it. Be that as it may, any
new juristic effort is stimulated by the society in which the
jurisprudence evolves. Like any other hermeneutic tradition,
Muslim legal hermeneutics necessarily responds to a given
human condition. Therefore, minority figh is expected to
achieve its goals inasmuch as it interacts with the West’s deliber-
ative environment. Moreover, because of these societies’ frag-
mentation of authority, especially of religious authority, minority
figh becomes a Muslim voice in the public debate on Muslim
issues.

Increasingly, many Muslim scholars and institutions have
come to realize that one cause of their fragmented authority is
modernity.38 Granted that in any public space legal pluralism is
recognized by religious authorities, one could speak of a deliber-
ative religiosity, by which I mean controversial religious prac-
tices that become part of the public debate and subject to the
admitted differences of “authorized” interpretations.39 I sub-
scribe to Robert Justin Lipkin’s framing of this concept as a
“religious argument that plays a full role in the public square.”4°

In addition to social conditions that enhance fragmentation,
other hermeneutic factors make the process of ifta’ in the West a
multi-part one. A particular question arises with reference to the
law/fact dichotomy in Islamic jurisprudence. In this regard,
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Muslim American scholar Sherman A. Jackson establishes an
opposition between the ability to understand the scripture’s
implication (Qur’an and Hadith), which belongs to the authority
of law and the ability to verify the reality of those elements that
refer to the authority of fact.4* In other words, just because a
principle is universally Islamic does not imply that its particular-
ization has been put correctly. He makes the point that if “a
jurist states such and such is permissible or impermissible
because of the existence of this or that fact, it remains the right —
indeed the responsibility — of individual Muslims to ascertain for
themselves (or through other qualified determiners of specific
facts), whether or not these facts actually exist.”42 Thus, when it
comes to deciding how Islamic law is going to be applied, indi-
vidual Muslims have to prolong their deliberation on the matter
at hand, either independently or with other Muslim authorities.

Since figh in the West is a locus of interplay between texts
and facts, it has to keep the balance between the fatwa-makers
and the audience. A new study on a mosque in southern France
shows that questions and answers have the same significance in
determining a Muslim ethical space. Figh deliberations became
the result of “multivocal authorship, authority as answerability
and casuistic reasoning.”43 The jurist uses the question and
answer genre to teach his audience the tenets of Muslim ethics.
Rather than preaching, he develops a practical reasoning that
focuses on behaviors and constructs his authority as “inherently
dialogical and based in his relationship to the mosque communi-
ty.”44 In this intellectual meeting, the audience is expected not
only to listen, but also to challenge the imam’s premises or even
reject some of his conclusions. This interchange leads to a
“collective ethical reflection, if not necessarily democratic
endeavor.”45 The two dynamics of figh, the universalization of
laws and the particularization of facts, establish the authority of
Muslim ethos but also enhance the public’s importance. The
jurist must listen carefully to local voices in order to keep the dis-
cussion going until a consensus is reached.

60



Minority Figh as Deliberative Ijtibad

Similarly, the public interventions of British Muslims with
reference to 9/11 show how Muslims access the British “dialogi-
cal network” by expressing their reaction in the same or similar
utterances of “a performative discourse that inscribes them in
the inclusive category of those who condemn the terrorist
attacks.”46 Thus, the capacity of western European societies to
include Muslim minorities relies on the latter’s ability to access
these societies by means of the “Western cultural code.” In this
respect, L. Swaine noted that:

Muslims seem to be fully able to take part in democratic delibera-
tion, and that they violate no commandments of their faith by so
doing”47:.. “Muslim minorities support liberty of conscience and
religious liberty for all....via respectful argumentation and rea-
soning in public fora and also through the examples that they set
in public and private life, in their interactions with others.48

Consequently, western Muslims are likely to shape any
political construction in the West, inasmuch as they willingly
promote the core interests of the societies in which they live. In
particular, they would not have to expect Muslims in the West to
follow the Shari‘ah scrupulously, while aspiring to achieve a
proactive role in the western political sphere. The only applica-
ble requests, M. Benhanda reminds us, “are those made within
the limits of public reason that is to say, claims are valid only
when they rely on reasons consistent with the view of the person
and society.”49 In other words, political liberalism allows
Muslims to lead their own religious life but requires them to
adhere, in an absolute manner, to its system of values on a uni-
versal basis.5° The confrontation between liberalism and Islamic
law becomes clear when a certain matter of consensus within
Islamic juridical schools, such as inheritance rules, is discussed in
the West.5T For this reason, minority figh seems disposed to
avoid “no through road” fatwas and tends to consider western
societies’ values and interests as well.
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In this regard, A. March compares many of its thinkers to
western theorists of discourse and deliberation who “reject an
antagonistic, conflictual, zero-sum form of da‘wab and debate
in favor of something more collaborative and open-minded.” 52
Likewise, A. Caeiro argues for “a complex deliberative process
that underlies the European Council for Fatwa and Research”53
and describes the ECFR project as an attempt to “imagine an
Islamic counter-public.”54 To be accurate, this project seeks
to shape an imagined Islamic counter-public. However, it has to
accept the extreme fragmentation of the western Muslims’
religious sphere.

For instance, conservative Muslims contest the legitimacy of
minority figh and criticize several points in its reasoning. They
rely on traditional figh, which has limited recourse to customs in
making laws and is restricted to cases in which scriptural regula-
tions are missing. When the scriptural regulations are founded
on custom, legal provisions can be changed when the custom
changes. Thus, conservatives criticize especially al-Qaradawi’s
fatwa that a Muslim woman living in the West can remain mar-
ried to a non-Muslim (forbidden by a Qur’anic regulation). If he
relies on weighing interests and finds a stronger interest for Islam
in maintaining social ties in the West between Muslims and non-
Muslims, conservatives reject this pragmatic reasoning on the
grounds that western reality should not be the source of legisla-
tion. On the contrary, western societies are just as subject to the
authority of Islamic law as are Muslim societies.55 In other
words, conservatives reject the idea of integration within west-
ern societies and, therefore, any principle that could enable
them, under Islamic terms, to interact with these societies.

Inasmuch as minority figh is a legal discourse that aims at
affirmative action, its proponents do not worry about such criti-
cism. Rather, they focus on the complex Muslim reality of
western European societies, wherein the major concern is the
weakening religiosity among young Muslims. Thus, their legal
process focuses on preserving Muslim identity, predication,
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relations with non-Muslims, and providing legal knowledge. As
such it is, so to speak, a missionary figh (figh da‘wahb). In many
respects, minority figh appears to be a way to establish commu-
nication links among Muslims over daily matters and to prevent
their overwhelming secularization in the West. Many critical
European Muslim voices do not accept the involvement of
Islamic universities (e.g., al-Azhar) or Muslim figh councils in
committees of fatwas and in the making of minority figh.
Nevertheless, the pluralism and deliberation that characterize
the ECFR and AMJA sessions could, if opened to young
European Muslims, play a significant role in the life of these
Muslims. Furthermore, any development of minority figh
should consider the public space in the West and work in accor-
dance with it.

It has been stated that the fragmentation of religious authority
in the western Muslim public space has made minority figh jointly
share this space with other Muslim representatives. In addition,
the deliberative characteristics of western societies allowed this
figh to critically assess the claims and arguments of its western
opponents. Finally, its proponents show little interest in the con-
servatives’ rejection of it as an innovation that alters the nature
of Islamic law. Consequently, it represents a contribution to
the development of a Muslim legal culture and a step toward the
community’s integration. In sum, figh in the West functions
mainly as a counterculture that contests certain western values.
In contrast, European societies say that their norms are not to be
“offended” and thus demand uniformity. Muslim legal culture
could eventually find its place as a legitimate part of western
culture, provided thatitis allowed to enter the public debate.

CASE ANALYSIS: DELIBERATING THE HIJAB. The
dynamics of fragmentation and pluralism mentioned above help
shape the scope of religious authority. As a result, diverging reli-
gious standpoints and multiple voices over religious questions
coexist in the Muslim religious field in western Europe. In the
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following, I highlight the deliberative character of these commu-
nities’ participation in the public space via the headscarf debate.
The latter also illustrates the will, so to speak, of Muslim author-
ities and individuals to negotiate their integration in western
European societies.

I suggest beginning with the case of a Muslim employee in the
German state of Hessen, who appealed the notice at the Labour
Courts of Appeal at Hessen to end her contract because of her
hijab. The Federal Labour Court finally accepted her claim.56
However, as M. Rohe has asserted, the solution is “probably not
to be found, only, in the sphere of law.”57 For the most part,
western societies view the hijab as a matter of culture, values,
and biases. The democratic and humanitarian values of its legal
order, in addition to the associated beliefs concerning it (e.g., the
persecution of women and religious fundamentalism) are funda-
mental to the western sensitivity.58 In other words, persuasion
should not be individual in courts, case by case, for the hijab
could give rise to an infinite number of cases. Rather, interaction
should be done with the European public, admitting the need for
constructing a public order in which Muslims should be allowed
to participate in the construction of society and culture.

Although sunnab provides a model of Islamic law and ethics,
its many principles and rules can be applied in various ways. For
instance, a tribal Arab society sees modesty, which is strongly
recommended in Islam, rather differently than a highly urban-
ized environment in Egypt. Social perception shapes, through
beliefs and practices, how reticence is expressed. Islamic mod-
esty, symbolized by the hijab, also raises the question of
universality/particularity. In fact, just wearing it establishes a
double particularization: (1) it particularizes the female body
from the male body, for Muslim clothing sets boundaries to pre-
vent indecent exposure, and (2) hijab-wearing women practice a
Qur’anic obligation in a western society that has a different stan-
dard of modesty. A recent sociological study reveals that the
hijab allows women to go further than their particular feelings
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and modesty, for it is related to “a broader system of normative
gender relations operating within the community at large and
above all a type of practice through which one develops the
moral dispositions necessary to carry out such a system.”59

In the aftermath of the French parliament’s outlawing
“ostentatious” religious signs, including the hijab, in March
2004 the ECFR issued an important statement. Its legal decision
condemned this decision and advised Muslims in France to stand
up for their legitimate rights. It stated:

1. Coexistence is an Islamic principle that should regulate soci-
eties;

2. Coexistence cannot be applied without respect for individual
and collective freedoms and the preservation of human
rights;

3. There is no real incompatibility between the demands of
pluralism and diversity on the one hand and national unity
on the other;

4. The hijab is an act of worship and a divine prescription; it is
nota simple religious act and certainly not a political symbol;

5. Compelling the Muslim to remove her hijab is an act of per-
secution of Muslim women, which is not in accord with the
French values;

6. Banning the hijab constitutes religious discrimination
against Muslims and is contrary to all western constitutions;

7. The board recommends that Muslims in France demand
their legitimate rights and oppose this unjust law through
peaceful and legitimate means, in words and acts, in accor-
dance with the law;

8. The board invites government officials at all levels in France
to reconsider this bill in accordance with the principles of
national unity, social peace, and solidarity

9. To monitor this case, the board established a committee to
present its views to the relevant departments in France,
including Muslims, and to open the door for dialogue.6°
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Here, the ECFR clearly displays a sense of awareness that the
hijab is not only a matter for jurists, but also a subject of concern
to many voices within a multifaceted public space. The board of
jurists also reveals its full understanding of the cultural code
of the French public space by defending the hijab against the
accusation of disrupting French values. Besides, the ECFR is
conscious of the fact that Muslim minorities have divergent
understanding of texts and customs. Hence, it pinpoints that “it
is not right either to take into account the outrageous behaviour
of some Muslims to justify the deprivation of five million
Muslims in France of their rights.”6* On the other hand, one has
to be sensitive to the fact that even if many families can be identi-
fied as Muslims, this does not necessarily imply that the
third-generation of Muslim immigrants is respecting Islamic
ethics and law. On the ground, the majority of these individuals
in France, as shown by sociological studies, do not practice
Islam. A recent study shows that only 33 percent declare that
they believe in and practice Islam.é2

Interestingly enough, the ECFR used the argument of free-
dom vs. secularism, both of which express western values, to
claim state neutrality with regard to their attire: “Secularism
should not be either a justification to launch ‘exclusion laws’
that would result in destroying the most fundamental rights of
man and his freedom: individual liberty and religious.”63
Regardless of the outcome, Muslim minorities came to discuss a
legal matter (in Islamic law) with non-Islamic opponents in a
non-Islamic public space with arguments borrowed from that
same space. Be that as it may, this ongoing debate allowed them,
and especially Muslim women, to be included in the public delib-
eration.

Further, the ECFR drew attention to the fact that this partic-
ular French law isolates those who wear the hijab: “National
unity must not at any rate constitute a pretext to trample on indi-
vidual and religious freedom, or threaten the opportunities of
French Muslims and others in education, and to marginalize
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their role as citizens. Such behavior would push Muslims in iso-
lation instead of making contacts with other French citizens.” 64
Here, the council rejects the law by virtue of national unity,
inclusiveness, and social equity. In other words the ambiguity of
the French law, motivated by sociopolitical concerns, is decon-
structed by the same claims to which it refers.

For the most part, the statement’s last three points emphasize
its deliberative character. First, it recommends that Muslims in
France “demand their legitimate rights, and oppose this unjust
law, using peaceful and legitimate means, in words and acts, in
accordance with the law.”65 Further, it encourages them to seek
the support of other Muslims despite the disagreement on wear-
ing the hijab. If we take public deliberation in the sense of voting,
campaigning, letter writing, and pamphleteering,¢¢ then Muslim
women largely responded to the conditions of political delibera-
tion. As for the outcomes, one must admit that deliberation did
not achieve consensus.

Subsequently, it invites the French authorities “to reconsider
this bill in accordance with the principles of national unity,
social peace and solidarity.”67 In this regard, the statement calls
upon Muslims to cooperate with non-Muslims who are willing
to defend this right on the “principles of individual freedoms,
religious and human rights, even if they do not share the same
beliefs and religious practices.”¢8 Al-Qaradawi himself had a
dialogue with the French prime minister and expressed “his
annoyance with the law banning the hijab.”69 Thus one can say
that Anver Emon is not wide of the mark when he sees in the
immigrant Muslim woman “the challenge of accommodating
minorities amidst a universal, albeit ambiguous, claim of French
core values.”7°

Finally, the statement encourages Muslim jurists to continue
their deliberations by announcing the formation of a “commit-
tee from among its members, to present its views to the relevant
departments in France, including Muslims, to open the door for
dialogue.”7t These three points plainly illustrate the council’s
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readiness for collective action with the French Muslim commu-
nity and western societies.

Conclusion

Overall, the ECFR has shown a constant interest in deliberating
within the figh council, with other voices in the French Muslim
community, with French civil society, and with political actors.
Within the Muslim milieu, deliberative ijtihad carried out via
minority figh has led to affirmative action. The ECFR handled
the case of the hijab in a way that allowed it to keep up an on-
going deliberation between the jurists and the public. Thus,
minority figh jurists showed their commitment to preserving
Muslim identity, being religious authorities after all, while dis-
playing their awareness of the complex realities faced by
Muslims in the West.

Relying on the public interest (maslahab) as being the core
intent of Islamic law, minority figh develops a stronger concern
for maintaining social ties in the West between Muslims and
non-Muslims. At this point, it clearly promotes integration and,
accordingly, any principle that could enable these Muslims,
while safeguarding the Islamic way of life, to interact with their
non-Muslim counterparts.

Furthermore, minority figh jurists perceive their task as pro-
viding a local western form of a universal deliberative ijithad.
Thus they consider the latter a necessity for any renewal of
Islamic law. This being the case, reform should not be achieved
only within juristic councils or via jurisprudence. On the con-
trary, minority figh jurists insist that these councils be open to
scholars of the natural and social sciences and call upon them to
establish an effective link with Muslim societies. In other words
they uphold, in deliberative terms, the concepts of community,
consultation, and pluralism.
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The deliberative ijtihad practiced by minority figh is a symbolic form of collec-
tive action. He first says that deliberation has a historical role in figh. He
compares three modern views, those of Taha Jabir al-Alwani (collective
hermeneutics [epistemological complementarity]), Yusuf al-Qaradawi (col-
lective action), and Abdullah Mahfudh ibn Bayyah (uses deliberative fatwa,
because #jtihad is by nature individual rather than deliberative). These views
are complementary rather than competitive. Deliberative ijtibad does not
compete with traditional figh, but derives references from it and focuses on
reaching decisions for Muslims in a minority situation. The goal is simplicity
and pro-activeness.

The capacity of western societies to accommodate Muslim practices
requires Muslims to access the western cultural code to negotiate their posi-
tion. Any development of minority figh must accept and work within the
western public space. He illustrates this by the European Council for Fatwa
and Research’s (ECFR) approach to the hijab controversy in France. Its fatwa
calls upon Muslims to demand their legitimate rights and oppose unjust law
through peaceful, legitimate, and legal means; appeals to the government to
stand by its own goals of national unity, social peace, and solidarity; and urges
Muslims to engage in dialogue with the appropriate government bodies.
Belhaj says that these points show that discussing the hijab is not reserved only
for Islamic jurists, but must include many voices in the public space. Public
deliberation includes voting, campaigning, letter writing, and personal
engagement with a variety of civil and political actors.
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Alexandre Caeiro

ABSTRACT

There has recently been a proliferation of voices calling for
urgently regulating the production of fatwas (dawabit al-fatwa,
tanzim al-ifta’) in the Muslim world. A specific diagnosis of the
situation seems to be widely shared, one that cuts across the usual
lines of religious and political orientation: For state and non-state
actors, be they traditional ulama, Islamists, or secularists, the pro-
duction of fatwas is now deregulated beyond control. Contra-
dictory religious opinions have been a feature of the Islamic tradi-
tion since the very beginning and have not always been perceived
as an embarrassment. The phenomenon of competing fatwas thus
represents a larger “crisis” within religious institutions. The pro-
liferation of contradictory religious opinions has become a
central issue of debate in both Muslim-majority societies and
Muslim-minority communities.

Introduction

There has recently been a proliferation of voices urgently
calling for regulating the production of fatwas (dawabit al-
fatwa, tanzim al-ifta’) in the Muslim world. Perhaps the most
prominent call was articulated in The Amman Message of July
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2005, when some 200 Muslim scholars outlined, at the request
of King Abdallah II of Jordan, the conditions necessary for issu-
ing legitimate fatwas.* Several high-profile international confer-
ences devoted to this subject have been held in quick succession
since that famous declaration. Religious scholars and public
intellectuals have published books about the spread of abnormal
fatwas (fatawa shadhdhah) and attempted to solve this current
phenomenon (Ashqgar 2009; Bin Bayyah 2007; Jumu‘a 2008;
Matar 2009; Qaradawi 2008, 2010).

Many media muftis have reflexively engaged in reflecting
upon the dilemmas of issuing fatwas on satellite TV and the
Internet. Newspapers and magazines across the Muslim world
frequently carry articles and op-eds on the need to organize ifta’.
A specific diagnosis of the situation seems to be widely shared,
one that cuts across the usual lines of religious and political ori-
entation: For state and non-state actors, be they traditional
ulama, Islamists, or secularists, the production of fatwas is now
deregulated beyond control. The resulting proliferation has led
to “chaos” (fawda), which causes “perplexity” (hirat) among
Muslims and is considered a major quandary of the contempo-
rary Muslim community.

In this article I suggest that this diagnosis of chaos is less self-
evident than is often assumed. While acknowledging that the
existing situation poses various challenges to religious authority,
I argue that the urgency underlying these calls for regulation is
shaped by a specific understanding of the fatwa’s functions. I
start from a simple observation: Contradictory religious opin-
ions have been a feature of the Islamic tradition since the very
beginning and have not always been perceived as constituting an
embarrassment. Although the issue cannot be dealt with in all its
complexity here, I posit that the plurality of religious opinions
posed mainly theological and legal problems to pre-modern
Muslim jurists. Theologically, this plurality raised a question
about the nature of the Divine Will. Legally, it raised the
prospect of uncertainty in adjudication.
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Both questions received what were, for many jurists, proba-
bly rather satisfying answers. On the one hand, the necessary
differentiation between divine source and human fallibility was
emphasized (Weiss 1998; Zysow 1984) and, on the other hand, a
legal pluralist system was institutionalized under the authority
of multiple juristic schools (Hallaq 2001; Rapoport 2003).2 Pre-
modern jurists apparently dealt with such divergence smoothly;
many times they were even willing to valorize this internal plu-
ralism as a strength, a divine mercy. There are undoubtedly
many reasons for the current recasting of this proliferation as a
“chaos.” In this article, I hypothesize that a transformation of
the kind of problem engendered by the plurality of religious
opinions is also at stake. I argue that today’s conflicting fatwas
no longer primarily pose a theological or legal problem, but
rather a political-ideological dilemma. I make a first attempt
here to identify this dilemma and show how it might be
addressed productively.

After a very brief reconstruction of some features of what I
call the “narrative of chaos,” I focus on two of its most promi-
nent features. I then detail the approach of Yusuf al-Qaradawi, a
prominent contemporary Islamic scholar whose interventions in
many ways problematize this narrative’s underlying assump-
tions. I conclude with some remarks that link the discussion’s
two sides to the concerns outlined above.

The Narrative of Chaos

Chaos or disorder are rather imprecise metaphors. Drawn from
the natural sciences, in which these terms suggest unpredictabili-
ty, the image of chaos is often used in current debates about
fatwas to signify a range of different social phenomena. In the
discussion below, I focus on two key aspects: the displacing
impact of new media and the politicization of fatwas.3

The idea of chaos is perhaps most commonly seen in relation
to the impact of new media. By 2009 there were an estimated
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200 Arabic television channels and some 260 Islamic websites.4
According to the conventional narrative, satellite TV and the
Internet have provided a platform for the ulama to publicly dis-
play their differences (Matar 2009). While contradictory fatwas
existed in the past, their inaccessibility to most Muslims ensured
that they were content with following their local imams. Now
that the spread of mass media has made these contradictions
immediately visible and accessible to unprecedented audiences,
they are charged with leading to confusion and uncertainty.s

Furthermore, these new media are not only often seen as
more than simple instruments from which good and evil alike
can be derived (an instrumentalist conception of the media).
Rather, they are understood as having changed the kinds of
questions that are asked, as well as the competencies required for
speaking in Islam’s name (a performative conception of the
media). Charisma and fame, rather than knowledge and piety,
have thus become for some the main criteria for issuing fatwas in
the new media world.¢ To compound the problem, no regulatory
bodies exist to control the quality of the fatwas disseminated via
the Internet and satellite television.”

“Chaos” is also used to speak about the consequences of the
perceived intrusion of politics into religion. Commentators
speak of the phenomenon of political fatwas (fatawa musayya-
sab) and the politicization of the fatwa (tasiyis al-fatwa).
Analysts often posit the Second Gulf War and the post-9/11
“war on terror” as two pivotal moments.8 Saddam Hussein’s
invasion of Kuwait prompted a “war of fatwas” for and against
the American-led military operations in the Gulf (Haddad 1996).
The rise in the 1990s of violent movements acting in the name of
religion and legitimizing their actions through fatwas gave a fur-
ther impetus to the discussion. The recent events of Arab Spring
have added a heightened urgency to these questions.?

One interesting formulation of this problem of religion and
politics can be found in the introduction to Fu’ad Matar’s Alf
Fatwa wa Fatwa (One Thousand and One Fatwas), written by
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Khalil Ahmad Khalil (Matar 2009: 27-31). Khalil describes how
politics has impinged on the production of fatwas in the context
of the modern nation-state.’® One attribute of the modern
nation-state’s sovereignty is its control over the legal process.
Processes of codification have transformed Islamic law from a
jurists’ law into a state law. Khalil suggests that the modern
state’s search for legitimacy has created pressures for Muslim
scholars to justify its policies, thereby leading to a standoff
between the competing powers of the ulama and the state. The
rise of political Islamic movements in the wake of the Iranian
Revolution has added further impetus to this power struggle.
Fatwas have thus become entangled in this standoff, oscillating
between support for and contestation of the political regimes
and unable to carry out their own metabolism. Matar offers
ample examples of the growth of sectarian fatwas (a.k.a. talwin
al-fatwa), such as azhariyah, wabhabiyab, kbumayniyab, and
sistaniyabh.

The phenomenon of competing fatwas thus represents a
larger “crisis” within religious institutions (al-‘Awwa 1998).
The media depicts the proliferation of competing religious
advice as symptomatic of the “convulsions, contests and inner
strife” that result from wider “political, religious, social and ide-
ological factors” in the Muslim world (“Ba‘d al-haqiqah dabt
al-fatawa,” Okaz, 27/1/2009). Some observers have criticized
attempts to abstract the fatwas from the Muslim world’s wider
sociopolitical contexts. According to Saudi intellectual Issan al-
Haliyan, attempts to regulate fatwas that do not fall within the
larger context of Islamic discourse are doomed to fail. Secularists
in the Arab world see this proliferation as a symptom of the wave
of fundamentalism that spread through Muslim countries after
1967. Although they do not share the secularists’ critique of fun-
damentalism, this phenomenon has made religious scholars
committed to the Islamic legal tradition ambivalent toward the
Islamic revival.
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The narrative of chaos in many ways presents a compelling
story. Even from a simple historical perspective, it seems to
coincide broadly with the proliferation of satellite television
channels and Internet sites. It emerged in the politicized contexts
of the Rushdie Affair, the Second Gulf War, and the terrorist
attacks of 9/1 1. But this diagnosis is not unanimous. In a recent
discussion on Al-Jazeera, Mauritanian scholar ‘Abd Allah Bin
Bayyah (vice-president, International Union for Muslim Scholars)
appeared to relativize the problem by suggesting that the chal-
lenges affecting fatwas in a media world are no different from
those affecting politics, economics, and other fields.** During an
interview with a local newspaper, Mufti of Egypt Ali Jumu‘a
declared that very few contemporary fatwas are actually mistak-
en.’>2 He distinguished clearly between the fatwa and the
religious discourse in general. In addition, he downplayed differ-
ences among muftis by portraying them as mere differences in
how the questions are framed and understood, rather than the
result of conflicting modes of interpreting Islamic law. These
statements suggest that the diagnosis of fatwa chaos is not as
self-evident as it sometimes seems.

Yusuf al-Qaradawi’s Alternative Account

In this section I analyze Qaradawi’s “alternative” account of the
fatwa. His interest in the genre is well-known, given the publica-
tion of four volumes of his personal religious opinions, Fatawa
Mu‘asirab (Contemporary Fatwas), and his attempts to provide
adequate methodological guidelines for issuing fatwas. The
latter has now yielded three books: Al-Fatwa bayna al-Indibat
wa al-Tasayyub, initially published in the journal Al-Muslim al-
Mu‘Gsir (and in book format in 1988); Mijibat Taghayyur
al-Fatwa fi ‘Asrina (2008); and Al-Fatawa al-Shadhdhab
(2010). Moreover, he has often discussed the fatwa’s various
dimensions and facets during his weekly appearances on “Al-
Shari‘ah wa al-Hayat.” I draw on the transcripts of some of these
episodes as well as the above-mentioned books.
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Describing his account as “alternative” perhaps requires
some explanation. Qaradawi is very much part of the actors and
networks calling for the regulation of fatwas.*3 He has attended
and been involved in organizing conferences that seek to counter
the proliferation of competing religious opinions. He gave the
opening speech at Kuwait’s 2007 symposium on “Al-Ifta’ fi
‘Alam Maftah” (Fatwa-Giving in an Open World) and con-
tributed an article to the proceedings (Qaradawi 2007). Insofar
as one of the ulama’s responses to the perceived chaos of fatwas
has been to institutionalize collective figh councils, al-Qaradawi
has often been at the forefront of such initiatives. In addition to
being the founder and chairman of the International Union of
Muslim Scholars (IUMS) and the European Council for Fatwa
and Research (ECFR), he regularly participates in the sessions of
the Saudi-based international figh councils. He thus clearly
shares many of the concerns of those who support regulation.

However, as I try to show, his account differs from the narra-
tive of chaos in some important ways. For example, to my
knowledge Qaradawi has never described the current situation
as one of “chaos,” even when pushed to do so by the presenter of
“Al-Shari‘ah wa al- Hayat” in an episode which the producers
called “Fawda al-Fatawa.” Unlike many of his contemporaries,
Qara-dawi does not seem to consider this an intractable prob-
lem; on the contrary, he recently wrote that its solution is
actually very simple.

One must recognize from the outset that Qaradawi’s engage-
ment with the problematics of fatwas are framed by his own
position as a global media mufti. The use of media has been inte-
gral to his activities as a religious scholar and as a moral guide.
His books (fatwa collections and theoretical reflections on the
fatwa) have already been alluded to. Since 1996, he has also been
the primary guest on Al-Jazeera’s prime-time “Al-Shari‘ah wa
al- Hayat.” Setting up a personal website (www.Qaradawi.net)
in 1997 was a pioneering move. Qaradawi’s reliance upon the
mass media to cut across time and space has created a particular
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set of tensions that is still being worked out. For example, how to
reconcile the emphasis on the local context (figh al-wagqi‘) for
issuing fatwas with his own position of a global mufti; how to
emulate Imam Malik ibn Anas’ refusal to answer questions
(which Qaradawi and others often cite) during live broadcasts of
this particular television program; or the extent to which the
repeated emphasis on #jtibad and tajdid may help undermine the
viability of the very structures capable of maintaining the reli-
gious authority that he explicitly seeks to secure.

Traditional Muslim scholars with wide access to the Internet
and satellite television are often some of the harshest critics of
the new media’s impact on the structures of religious authority.
Qaradawi, however, is not among them because he operates
with a neutral understanding of media technologies. His under-
standing of the proliferation of conflicting fatwas is therefore to
be found elsewhere. His 150-page Al-Fatawa al-Shadhdhabh,
originally presented in January 2009 at the Makkan conference
on “The Fatwa and its Rules,” provides a number of alternative
explanations for this phenomenon (Qaradawi 2010: 127-43). In
this book, Qaradawi starts by placing this issue within its histori-
cal context. Stating that abnormal fatwas have always existed,
he then identifies six main reasons for this phenomenon: the
mufti’s lack of proper qualifications, the lack of respect for
specialization in figh, the rush (al-tasaru‘) to issue a fatwa,4 the
excessive attachment to one’s opinion (al-ijab bi al-ra’7) with the
associated unwillingness to debate, political motives (al-abwa’
al-siyastyah), and the excessive use of maslahah.

While these explanations are by and large conventional, they
characteristically shift our attention from the impact of new media
and toward questions of hermeneutics. Although he generally
seems to subscribe to the idea that fatwas are (or should be) non-
sectarian, Qaradawi does not seek to downplay differences in
juristic approaches or to blame them exclusively on a lack of
proper qualifications. The fatwas issued by non-qualified schol-
ars (i.e., those who are trained in literature, history, philosophy,
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Sufism, positive law, or in Islamic sciences other than figh*s)
elicit less than three largely generic pages of discussion and with-
out any concrete example (Qaradawi 2010: 26-28).76 He seems
to accept the “intrusion” of non-qualified scholars as an
inevitable feature of social life, since there are intruders in “all
arts, disciplines and crafts” (p. 27).

Most of the contemporary fatwas he identifies as abnormal
in this book seem to be the product of qualified scholars, rather
than the product of non-qualified scholars. He considers these
differences the result of the issuing scholar’s individual tempera-
ment, sensibility and hermeneutics — between those who favor
the letter and those who privilege the spirit of the law, those who
emphasize taysir and those who stress conformity, and so on.
While Qaradawi clearly considers one approach more adequate
than the others (both on principled and on contextual grounds:
the taysir approach that reads the texts with a magqasidi vision is
closer to the Prophet’s practice, and more appropriate in our
contemporary times where piety has become so hard to prac-
tice), he does not delegitimize other approaches as un-Islamic or
inauthentic.

Qaradawi has also addressed regulation in his weekly talk
show.17 Bearing in mind how the current “chaos” narrative
often considers the intrusion of politics into the formulation of
fatwas to be a key feature, let’s consider his response to the idea
that fatwa and politics should be distinguished. In the episode
aired on January 10, 2010, “The Fatwa and Politics,” Qaradawi
was asked to consider the possibility of separating the fatwa
from politics.*8 This was prompted by a fatwa issued by Shaykh
al-Azhar Muhammad Sayyid Tantawi (d. 2010) on behalf of the
Majma“ al-Buhiath al-Islamiyah allowing the construction of a
wall that would separate Egypt from Gaza (thus closing off the
tunnels that connected Gaza with the outside world). The
episode is unusual insofar as it is the only instance [ am aware of
in which the presenter (or the producer) repeatedly challenged
Qaradawi’s views.
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Questions were asked successively in an attempt to elicit his
acknowledgment of some form of separation between religion
and politics — a separation that Qaradawi rejects'9: “Is it possi-
ble for religion to enter into the field of politics?” “If the
language and logic of politics differ from those of figh, how can
one trump the other?” “Is it not necessary to distinguish between
the fields of religion and politics?” “Should the mufti not under-
stand the science of politics before speaking about politics?”
“Should the mufti not refrain from issuing fatwas on participat-
ing in elections or the building of the wall?” “What are the
religious-legal bases for declaring the building of the wall forbid-
den?” “Was the war of fatwas during the Iraq invasion of
Kuwait not a proof of the political manipulation of religion?” In
his answers, al-Qaradawi insisted on the Shari‘ah’s totalizing
nature, for it rules over all the actions of the moral subject (al-
shari‘ab hakimabh ‘ala jami* af‘al al-mukallafin).

The logic of figh trumps that of politics (al-figh huwa al-
hakim). He argues that the term fatawa siyasiyah is used
imprecisely to describe fatwas that conform to the ruler’s desires,
regardless of whether they are founded or unfounded. Muftis
must resist the attempt to limit political discussions to special-
ized political scientists, just like they resist the attempts to keep
debates about running the economy restricted to economists.
They must study the issue carefully (figh al-waqi‘) and may
mobilize different types of expertise to grasp what is at stake, but
ultimately they must issue a fatwa and decide the case. Qaradawi
opines that the idea of the fatwa’s politicization has been greatly
exaggerated. Even during Iraq’s invasion of Kuwait, the fatwas
issued by muftis in each Muslim country primarily reflected the
regional conflict’s local impact, not the policies of each state.

Qaradawi’s remarkable unwillingness to cast conflicting
fatwas as a problem in this episode seems to be connected to his
confidence, reiterated periodically, in the Muslim’s ability to dis-
tinguish between the opinions of real scholars and those of their
inauthentic challengers. He thus challenges the oft-postulated
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link between conflicting fatwas and confusion of the masses. In
addition to perplexity, the standard Muslim responses to the
proliferation of fatwas across the Islamic world have been irony,
sarcasm, and outright criticism. A particular conception of the
fatwa’s effects seems to be at play here. Qaradawi sees no direct
relation between the mufti’s speech act and the Muslims’ prac-
tices, for fatwas are effective only insofar as Muslims decide to
act upon them. He believes that Muslims have sufficient reli-
gious awareness to differentiate between conflicting opinions
and act responsibly. This, perhaps, underlies his own under-
standing of regulating fatwas as something simple, as opposed to
something intractable, that requires only minimal coordination
among religious scholars.

Conclusion

The proliferation of contradictory religious opinions has become
a central issue of debate in both Muslim-majority societies and
Muslim-minority communities. The assumptions guiding this
debate, however, have rarely been seriously examined. In this
paper I have been primarily concerned with two key tropes of the
chaos narrative: the new media’s impact and the fatwa’s politi-
cization. By emphasizing the fragmentation of authority induced
by new media technologies, as well as appealing to a normative
differentiation between the spheres of religion and politics,
Muslims seem to have borrowed their terms from mainstream
western social scientific categories. A close reading of the writ-
ings of Islamic scholars reveals some of the tensions and
problems inherent in these categories. The idea that the fatwa
should not be politicized presupposes understandings of the
proper relation between religion and politics that many Muslims
might not be prepared to affirm. The strength of the critique of
the political fatwa vanishes when one simply refuses, as does
Qaradawi, to accept a principled separation between the two
realms.
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The impact of new media is also more ambivalent than is
sometimes portrayed. While it is clear that under certain condi-
tions new technologies may help displace religious authority, it is
also apparent that new media have enabled traditional actors
and institutions to extend their influence and reach larger audi-
ences.2° On the one hand, the idea of “chaos” does not seem to
do justice to the remarkable restraint that Muslims have exer-
cised while using media technologies, including their deferral to
recognized religious scholars. On the other hand, Muslim schol-
ars have largely managed to maintain religious authority outside
the purview of the nation-state, despite tremendous pressures to
assimilate into its framework. A degree of disorder may seem
to be an inevitable price for continuing to rely upon the Islamic
discursive tradition’s self-regulatory powers.

I turned to Qaradawi writings to complicate the chaos narra-
tive. Rather than shying away from difficult questions, Muslim
scholars like Qaradawi have been willing to recognize the role of
temperament and sensibility in shaping differing religious opin-
ions. In turn, this recognition has allowed the ulama to preserve
and cultivate a shared space of scholarly debate. Religious schol-
ars nevertheless seem reluctant to address a different set of
fatwa-related questions. For them, the fatwa’s integrity as an
instrument for communicating the Divine Will reposes, under-
standably, on its construction transcending all sectarian and
ideological concern. The idea of the fatwa as somehow being
above politics seems, at least in their opinion, to be the key to
preserving the Islamic legal tradition.

But this view leads to an impasse, as seen during the discus-
sions on “Al-Shari‘ah wa al- Hayat.” The ulama’s reluctance to
further disclose and reflect on the underlying ideological orien-
tations and political commitments that guide the mufti’s search
for God’s law — in the way that Khaled Abou El Fadl, for exam-
ple, has done in Speaking in God’s Name — is now being severely
tested due to the complex interweaving of religion and politics.2T
The oft-invoked need to devise a proper understanding of reality
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(figh al-waqi®) is insufficient here, since perceptions of reality are
always already mediated by these orientations and commit-
ments. As sociologists have pointed out, reality is a social con-
struction. What actors consider to be phenomena lying outside
of their control — in other words, “reality” — varies from individ-
ual to individual. Figh al-waqi‘ neither examines this construction
nor teaches one how to transform existing social conditions and
remake the world. The common accusation leveled by muftis
against scholars who “fail to take reality into account” in their
fatwas often detracts from the fundamental underlying issues.

The idea of the fatwa as standing above politics was perhaps
most plausible when it was no more than an instrument con-
cerned primarily with issues of salvation. Today, however, it has
increasingly become embedded in civilizing processes that seek
not only to shape moral selves, but also to create modern citizen-
ries. 22 As the religious scholar Usama Umar al-Ashqar stated in
a recent book, fatwas should educate, guide, civilize, and con-
tribute to the political, economic, and social development of
Muslim nations (Ashqar 2009). These expectations have
extended the fatwa’s role far beyond its traditional purview, and
yet the transformation they imply is rarely acknowledged.

One way of understanding this transformation is through
functionalization.>3 Fatwas have been removed from their origi-
nal contexts and placed strategically into projects of social
governance. The process not only renders the idea of the fatwa as
somehow standing above politics increasingly fragile, but also
recasts the problem of divergent opinions. Under the current
configuration, one of the fatwa’s functions is to enable forms of
collective mobilization for a variety of civilizing projects. It is
perhaps the unwillingness of traditionalists, Islamists, and secu-
larists alike to give up on the fatwa for purposes of collective
mobilization that underlies their intriguing agreement on the
diagnosis of the “chaos” of contemporary ifta’. More funda-
mentally, however, it is arguably a misrecognition of the kind
of problem represented by conflicting fatwas that makes the
phenomenon often appear so intractable.
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ENDNOTES

1. The Amman Message’s main points were subsequently reiterated by the
Organization of Islamic Cooperation (OIC) in December 2005, by its
International Islamic Figh Academy in July 2006 (with slight modifica-
tion), and by a large gathering of European Muslim scholars (The
Topkapi Declaration).

2. Idonotwish toimply that there were no conflicts in pre-modern Islam.
While the traditional legal pluralism allowed Muslim societies to man-
age the different understandings of Islamic law, this was not without its
own set of tensions. As Sayf al-Din Abd al-Fattah pointed out in an
episode of “Al-Shari‘ah wa al-Hayat” (“Sina‘at al-Fatwa,” November
15,2009), the Lisan al-‘Arab recognizes and defines al-tafati as “fighting
or combating via the fatwa.”

3. Thesetwo factors do not, of course, tell the whole story. Other oft-men-
tioned elements include the complexification of knowledge regimes, the
rapidity of change, the penetration of market logics, the emergence of
Islamist terrorism, intergenerational changes, and others. I cannot do
full justice to them here.

4. SeeAl-Jazeera’s “Al-Shari‘ah wa al-Hayat,” episode “Sina‘at al-Fatwa”
with Shaykh Abd Allah Bin Bayyah, November 15, 2009,
http://www.aljazeera.net/ NR/exeres/C4A769DB-3B5F-49BF-AoFo-
9CsE9EA76F60).

5. Foravisualillustration of this perplexity, see Yara Qassem’s painting in
Omnia El-Desouki’s article on the “Chaos of Fatwas?” Al-Ahram
Weekly, http://weekly. ahram.org.eg/2011/103 3/feature.htm).

6. See Usama Umar al-Ashqar, Fawda al-1fta’ (Beirut: Dar al-Nafa’is,
2009), 113 and “Tashri‘ bi Tajrim al-Fatwa min Ghayr al-
Mutakhassisin,” Al-Sharq al-Awsat, June 22, 2006.

7. See Salman al-‘Awda, “Mufti al-Fada’iyyat Hal min Dabit?”
IslamOnLine.net; Ali al-Qurah Daghi, “Al-Fatawa al-Mubashirah fi
Wasa’il al-Ilam,” IslamOnLine.

8.  Forananalysis of how the fatwa became entangled with the “clash of
civilizations” discourse and the making of a new global order, see Sayf
al-Din Abd al-Fattah Isma‘il, “Fatawa al-Ummah wa Ustil al-Figh al-
Hadari,” Al-Ifta’ fi ‘Alam Maftiah. Al Wagi* al-Mathil...wa al-Amal al-
Murtaja, vol. 1 (Kuwait: Al-Markaz al-‘Alami li al-Wasatiyyah, 2007).

9. Inz2or11,Al-Jazeera’s weekly “Al-Shari‘ah wa al-Hayat” discussed the
relation between fugaha al-thawrab and fugaha’ al-sultab in several
episodes.
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See also Mu‘taz al-Khatib, “Al-Figh wa al-Faqth wa al-Dawlat al-
Hadithah: Ishkaliyat al-Tanafus bayna Sultatay al-Fatwa wa al-
Qaniin,” (2007), http://www.almultaka.net/ShowMagqal.php?
module=30a1924ae9f288e2154f90c83936acT4&cat
=3&id=51&m=a801508f366c9a149882ebf6c58c91f3.

See Al-Jazeera’s “Al-Shari‘ah wa al-Hayat,” episode “Sina‘at al-Fatwa.’
Ethar Shalaby, “Issuing Incorrect Fatwas Is Uncommon, says Grand
Mufti Ali Gomaa,” The Daily News Egypt, September 9, 2007.
Qaradawi was among the selected twenty-four senior scholars who
enabled The Amman Message by answering the king’s questions on the
definition of a Muslim, the practice of takfir, and the qualifications
required to issue fatwas (“The Amman Message,” vi.) Their answers are
available at the “Fatwas of the ‘Ulama,”
http://www.ammanmessage.com/.

Contrary to many, Qaradawi does not associate quickness with the
immediacy of satellite television. Rather, he sees the speed with which

>

some mulftis issue fatwas as a psychological and moral problem stem-
ming from their misplaced love for fame. See Yusuf Qaradawi,
Al-Fatawa al-Shadhdhah Cairo: Dar al-Shurugq, 2010), 132.

This claim is somewhat ironic, given Qaradawi’s own training in usil al-
din and the perception in some Muslim circles that he is more of a
da‘tyah than a faqih.

On p. 30 of Qaradawi, Al-Fatawa al-Shadhdhah, Qaradawi discusses
the ijtibad of the late Tunisian president Habib Bourguiba on dividing
inheritance shares equally between brother and sister. He cites this
example not as a fatwa from a non-qualified mufti, but as an application
of jjtihad outside its legitimate field.

For studies of Qaradawi in “Al-Shari‘ah wa al-Hayat,” see Noah
Feldman, “Shari‘a and Islamic Democracy in the Age of Al-Jazeera,” in
Shari’a: Islamic Law in the Contemporary Context, ed. Abbas Amanat
and Frank Griffel (Stanford: Stanford University Press, 2007); Ehab
Galal, “Yusuf al-Qaradawi and the New Islamic TV,” in The Global
Muffti: The Phenomenon of Yusuf al-Qaradawi, ed. Bettina Graf and
Jakob Skovgaard-Petersen (London: Hurst, 2009); Anne-Sofie Roald,
“The Wise Men: Democratization and Gender Equalization in the
Islamic Message: Yusuf al-Qaradawi and Ahmad al-Kubaisi on the Air,”
Encounters7,no. 1 (2001); Jakob Skovgaard-Petersen, “The Global
Mufti,” in Globalization and the Muslim World: Culture, Religion, and
Modernity, ed. Birgit Schaebler and Leif Stenberg. Syracuse: Syracuse
University Press, 2004.
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18. The full transcript of this exchange is available at http://www.aljazeera.
net/NR/exeres/EEA730DD-B44F-4888-B19F-1668FA6E1444.

19. This principled refusal to accept a separation between religion and poli-
tics does not make Qaradawian advocate of a theocratic state. Indeed,
his views on democracy are subtle and seemingly shifting. For his views
on Islamic democracy, see Feldman, “Shari‘a and Islamic Democracy,”
2007.

20. Foraninstructive discussion of the impact of new media, see Charles
Hirschkind, The Ethical Soundscape (New York: Columbia University
Press, 2006).

21. One might, however, read the current proliferation of scholarly dis-
courses on the magqasid al-Shari‘ah as an attempt to address the issue.

22. Armando Salvatore made this point in the context of public Islam’s
emergence in Egypt at the turn of the twentieth century.

23. Iborrow the concept of functionalization from anthropologist Gregory
Starrett, for whom it denotes “processes of translation in which intellec-
tual objects from one discourse come to serve the strategic or utilitarian
ends of another discourse. This translation not only places intellectual
objects in new fields of significance, but radically shifts the meaning of
their initial context.” See Gregory Starrett, Putting Islam to Work:
Education, Politics, and Religious Transformation in Egypt (Berkeley,
Los Angeles, and London: University of California Press, 1998), 9. For
an interesting discussion of religion’s functions from the perspective of
Islamic scholars, see the episode of “Al-Shari‘ah wa al-Hayat” on
“Waza’if al-Din” with Moroccan scholar Ahmad al-Raysuni, which
aired on March 14, 2010 (http://www.aljazeera.net/NR/exeres/
59D5A2F8-2A42-4D3A-AF23-964 76E422A5F).
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Discussion

Discussant: Jamal Barzinji

I congratulate Alexandre for this quality paper. The chaos in fatwa is only a
reflection of the chaos in the ummabh itself. As the ummah settles down, I think
this will work itself out. The governments and rulers are not trusted by the
people and have no right to criminalize ifta’. What is missing is a platform in
which debate can take place. Until the new regime came into power in Turkey,
there was no Muslim country in which a free debate could occur, an approach
that could marginalize extreme views and make room for meaningful debate.

I think Shaykh Yusef stopped short of pointing finger at those fatwas
issued to please a ruler. In Saudi Arabia there was a real fear that Saddam
Hussein would invade and there was honest confusion; but Shaykh Tantawi
faced a ruthless regime and had no choice, though only Allah knows what was
in his heart. I respect his position that the ummah has always confronted
ridiculous fatwas, but this did not concern the ummah until now, given that it
is now under pressure from the West about terrorism, or perhaps out of our
own greater sensitivity. I think Tantawi was a sincere man trying to honestly
address the question without alienating himself from the regime.

Idon’t think that an invisible hand regulates if¢a’; rather, itis a very visible
hand. Trust in the ummah; be patient for the scholars to regulate one another
by their debates.

Discussant: Imad-ad-Dean Ahmad

Both supply and demand, as well as price intermediation, distinguishes the
“marketplace of ideas” from ordinary markets. The new media does not cause
the problems of chaos, but rather exacerbates them by reducing the costs of
seeking and issuing fatwas. Qaradawi is correct that the mufti is effective only
as long as his followers are willing to act on his opinion. But to what degree is
his own ambiguity political?

Caeiro: I did not want to circulate this paper because it is so chaotic. I wonder
to what degree the perception that there is new crisis is due to our idealization
of the past and to what degree the people who depict a crisis have an agenda. I
wonder to what degree it is the military superiority of the West that is the cri-
sis. Perhaps we pay too much attention to that. People sometimes think that
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establishing a supreme ifta’ council will solve the problem; I question that.
Maybe it is a good thing that issuing one fatwa prompts a counter-fatwa. The
contrary view seems authoritarian. I like Dr. Jamal’s notion of the “visible
hand” thatleads to an eventual consensus over time.

While “market” is a common metaphor in sociology, it is a lazy one. If

there is no price intermediation, then is it really a market? Maybe it is the pub-
lic rather than the market that should be the focus. Qaradawi’s motives may be
political, but he is aware of the need to create a dis-embedded Islamic thinking.
We all operate in a politicized world, but maybe he is more willing to engage in
discussion than some others.

94

General Discussion

A measure of chaos is necessary and healthy. It might be helpful to have an
authority like a supreme council of ifta’ where one is necessary, but what
is really essential is the mufti’s character. People are reluctant to give fat-
was, fearing they may make a mistake to people or God. The alternative to
chaos is something far worse. There are always those eager to replace
chaos with dictatorship. Maybe we should look at chaos as a creative
force.

The difference between Tantawi and Qaradawi on the Gaza wall may be
an example of differences due to phrasing.

Without dismissing the suggestion that an alternative metaphor to the
market is needed when speaking of the public contestation of ideas, that
particular metaphor can also be applied to the blood supply, which also is
a market without price intermediation. After disasters when the need for
blood rises, so does the supply. When the crisis is over, both the supply
and demand drop. The market may be the appropriate metaphor because
there is a supply of and demand for fatwas.

Are we speaking of chaos or diversity? Is there a place in the paper for
unity in diversity? Traditional Islamic society was built on diversity.
Modernism seems to see diversity as dispersive, as a threat. Seeing the
chaos of fatwa as a threat is a little like the communists seeing more than
one brand of soap on the shelf as a threat.

In the huge demonstrations against in the buildup to the Iraq war, not a
single sign supported Saddam Hussein. Maybe this diversity is not chaos,
but rather a mercy to the ummah. The elephant in the room is engaging in
terrorism based on fatwas. Putting the muftis under a single authority
may not be in the spirit of Islam.

Perhaps some fatwas are shocking because they deal with subjects that
have not been discussed for a long time.
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Chaos is in the nature of if¢a’. Crisis comes from the fatwa’s substance.
There seems to be a public ability in the ummah to always take the middle
of the way and reject extremist tendencies. For instance, the Shi‘a groups
that have survived and done well are the most moderate. The others either
disappeared or were pushed to the fringe. In Sufism too, Ibn al-Arabi is
Shaykh al-Akbar for a rather small minority of Sufi scholars. There is a
level on which ijma‘ operates and supports the hadith “My community
doesnotagree on error.”

Chaos is not diversity; fawda is not tabi‘ab. Chaos is that which cannot be
predicted or regulated, like long-term weather. The creative chaos of
diversity is positive.

The opposite of chaos is cosmos, not control, but order. Why should a
council be considered an alternative to chaos? Why can’t you have both:
let the open issuance of fatwas continue, but also have multiple fatwa
councils.

It would be appreciated it if this institutionalization could give Muslims in
the United States a role.

Is chaos the right translation of fawda, which comes from a root that puts
everyone on the same level, anarchistic as opposed to hierarchical?
Laziness in metaphors is a reference to the term “market logic,” which
doesn’t really say anything since there are multiple markets with multiple
logics. I need to look further into the question of social entropy. Chaos
means unpredictability; that is in the nature of the social world. Merely
having a website doesn’t make one equal to everyone else with a website.
AMJA (the Association of Muslim Jurists in America) is based all over the
world. How do its members incorporate the view that the fatwa should be
responsive to local times and places? There is an intergenerational dimen-
sion to this perception of chaos. Thanks for the distinction between crisis
and chaos; I shall give that thought. There are different concepts of order
that need to be historicized, and Muslims should be asked how they con-
ceive order.

The Bible says the heavens and Earth were in chaos until God imposed the
€OosSmos.

What is missing from the notion of chaos is relating plurality to the notion
of the scholars’ lack of qualifications. There is a literal vs. a purposive
understanding. When Qaradawi tells people to vote, they ask for whom
they should vote. He suggests those who oppose homosexuality, but there
areno such parties in France.

A scholar can be expelled from his own country or killed as an apostate
because of his fatwa.
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Fatwa in the Era of Globalization

Moustafa Kassem

ABSTRACT

Issuing religious edicts is one of the last tangible forms of influ-
ence that traditional Islamic scholars maintain in a post-modern
age of increasing secularization. Expanding Muslim communities
living as minorities in western society are facing a crisis of identity
as they struggle to assimilate and are no longer as receptive to
conventional forms of religious authority as former generations
were. Likewise, citizens of Muslim-majority countries are chal-
lenging sources of temporal and spiritual leadership. As religious
authority in different groups is becoming less dependent on ethnic
origin, Islamic scholars must adapt to the changing needs of socie-
ty for their edicts to continue to be relevant. This paper explores
the evolving role of the traditional fatwa as it relates to the new
paradigm of global interconnectedness in three parts. First, it con-
ducts an examination of the meanings and origins of the fatwa
based on Islamic primary sources and interpretations of tradi-
tional scholars. Then, it discusses qualifications and character-
istics of the traditional and contemporary mufti. Finally, it
discusses and recommends for adaptation examples of new
methodologies and areas of focus for Islamic religious edicts.

Introduction: Defining the Term Fatwa

The general meaning of the term fatwa is related to the verbal
noun al-ifta’, which means a response that makes something
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clear.r The verbal form appears in the Qur’an with this meaning;:
“O notables, explain to me my dream, if it be that you can inter-
pretdreams” (Q. 12:43).

Pharaoh had a dream that he thought was of some signifi-
cance, but did not understand what it was. So he asked the
members of his advisory council to clarify its meaning and
explain its significance, provided that they could interpret
dreams. Since they could not, they deferred their response.
Eventually the matter was brought to Prophet Yusuf’s attention,
who at that time was in prison, saying: “O Yusuf, man of truth.
Explain to us (the dream) of seven fat cows whom seven lean
ones were devouring, and of seven green ears of corn, and (seven)
othersdry” (Q. 12:46).

An alternate meaning of fatwa involves giving suggestion
and guidance, as in the case of the Queen of Sheba who asked the
members of her council to advise her upon receiving King
Solomon’s ultimatum: “O chiefs, advise me in (this) case of
mine” (Q. 27:32). As they suggested, she sent a delegation to him
and eventually embraced Islam.

When used in religious terms, fatwa means to answer a ques-
tion pertaining to the religious ruling of a particular action.2
This usage appears in the recorded sayings of the Prophet
Muhammad: “Sin is that which causes doubts and perturbs the
heart, even if people give a fatwa that it is lawful or you seek your
own fatwa on the matter.”3

In its commonly understood application, well-informed
Islamic scholars issue a fatwa to inform an individual or the gen-
eral public about the status of a particular action with regards to
its permissibility, prohibition, rewards, and punishment. Like any
other field of expertise, those who need consultation or knowl-
edge should seek the most qualified scholar. In fact, Allah the
Most High commands us: “Ask the followers of the Remem-
brance if you know not” (Q. 16:43), even though the actual verse
refers to the Jewish scholars’ knowledge of previous prophets.
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Traditional Applications

Scholars of the sciences of Islamic jurisprudence have divided all
possible religious or non-religious actions into five major cate-
gories based upon evidence from the primary and secondary
sources of Islamic knowledge, namely, the Qur’an, Sunnah (the
prophetic traditions), scholarly consensus, and analogy:

1. Wajib (Mandatory): Actions that are rewarded if done and
punished if not done.

2. Mustahab (Preferable): Actions that are rewarded if done
and not punished if not done.

3. Mubah (Permissible): Actions that carry no reward or pun-
ishment.

4. Makrib (Not preferable): Actions that are not punished if
done but are rewarded if they are not done.

5. Haram (Forbidden): Actions that are punished if done but
are rewarded if they are not done.

The general public always needs Islamic scholars to clarify
the Islamic position on various issues by determining their proper
categorization. These scholars, in turn, have a unique responsi-
bility due to their awareness of the sources of Islamic jurispru-
dence as well as their wisdom and experience in relating this
knowledge to reality.4 Therefore, they and the jurists hold a spe-
cial position and status because they report to people how Allah,
the Creator, views a particular issue.5 Prophet Muhammad has
stated: “Indeed, the [Islamic] scholars are inheritors of the
prophets and, verily, the prophets have not left behind gold or
silver. Verily, they have left behind knowledge.” ¢

The Basis for Religious Edicts

Islamic scholars may issue a fatwa only if they are certain about
the basis on which it can be made. To determine the answer, they
must follow a certain methodology that includes, in general order
of importance, the Qur’an, the Sunnah, scholarly consensus
(ijma°“), analogy of an unknown ruling to a known ruling (giyas),
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public benefit (al-masalibh al-mursalab), the prevention of harm
(sadd al-darra’), the Companions’ position, and cultural signifi-
cance (‘urf). They are strongly warned against pronouncing any
type of verdict based on insufficient information or personal
inclinations. Prophet Muhammad said:

There are three types of judges, two of whom are in hell and one
whois in heaven. The first two are those who judge and intention-
ally give an unjust ruling, and those who rule without knowledge
and impinge on people’s rights. They are in hell. The judge who
rules according to the truth is in heaven.”

Distinguishing Characteristics of the Fatwa

The main difference between the positions of Islamic scholars
and those of other religions is that an Islamic ruling can only be
given on the basis of evidence derived from the sources of revela-
tion in the form of general principles or specific rules.® This
frame of reference, the Qur’an and Sunnah, has been preserved
in order to guide humanity: “Verily We: It is We Who have sent
down the remembrance and, surely, We will preserve it” (Q.
15:9).

The principles, information, and laws proclaimed in the
Qur’an have been preserved via the uncorrupted Qur’anic text as
well as the prophetic traditions. The authenticity of these pri-
mary sources is verifiable, thanks to Allah’s Mercy and centuries
of diligent memorization and Islamic scholarship. Every Qur’anic
verse and much of the Prophet’s life and speech have been pre-
served with verifiable chains of narration.

Al-Hafidh Abu Ali al-Ghasaani, an eminent Andalusian
hadith scholar, identified the detailed sciences of preserving the
authenticity of religious information, its narrators’ identities,
and the linguistic means by which we can understand its exact
meanings: “Allah has given this nation three things that He never
gave to any nation before: al-isnad (verifiable chains of narra-
tion), al-ansab (genealogical knowledge), and al-‘irab (precise
linguistic vowel-markers).”9
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The Mufti: Qualifications and Characteristics

The term for someone who holds an official position of giving
ifta’ or is requested to give a fatwa is mufti. Imam al-Nawawi
detailed the characteristics that such a figure should have.

The mufti should be responsible for his actions (mature, sane,
etc...), Muslim, reliable, safe and free from traces of corruption
and inappropriate behavior, wise at heart, mentally capable, able
to think clearly, conduct himself well and make correct deduc-
tions, and fully conscious. These are the conditions and they are
applicable to free people as well as slaves, women, blind people,
and mutes, as long as they are able to communicate through writ-
ing or understandable gestures.T®

The responsibility of this position, as with any other posi-
tion, should be granted based on one’s qualifications as opposed
to one’s social status, race, personal connections, or gender.
Although in Islamic civilization women have not traditionally
held positions of political leadership or judicial authority, they
have played major roles as influential scholars and teachers. The
first and best example of this is Aisha, the Prophet’s wife who
became an influential scholar. The Companions sought her
opinions on important matters after her husband’s death (632)
until her own death almost fifty years later in Madinah.1t

The muftis’ most important qualification is the ability to per-
form ijtibad (interpreting Islamic law so that it can be applied to
new situations and issues). The scholars of the sciences of Islamic
jurisprudence (usiil al-figh) agree that those who undertake this
task (viz., a mujtahid) must have mastered five realms of Arabic-
language knowledge: the sacred texts of the Qur’an and the
Hadith, instances of ijma‘, abrogated and abrogating texts (al-
nasikh wa al-mansiikh), and usil al-figh.

The second aspect of the muftis’ qualification, after their
Islamic knowledge and upright character, is their awareness and
understanding of current events and issues upon which they are
requested to rule.’> For example, qualified scholars in Islamic
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finance should not only be aware of classical writings on trade
transactions, but also educated about the intricacies of modern
banking and the current economic situation. Only combining
classical and contemporary understandings can equip them to
issue rulings that will truly reflect and uphold the Shari‘ah’s
deeper goals and objectives (magqasid al-Shari‘ab), namely, pre-
serving life, religion, property, familial bonds, and honor.
According to Abu Aminah Bilal Phillips, “A scholar should be
open-minded in his search for knowledge. Otherwise, his rulings
are likely to be biased and sectarian.”*3

In addition to acquiring knowledge and information from a
variety of sources, scholars should consider the situation and
expected outcomes and effects of their religious rulings. An
example of wisdom used while considering the questioner’s
(mustafti) situation is the story of the one who asked Ibn Abbas,
the eminent Companion and scholar, about the punishment for
murder:

A man asked Ibn Abbas: “Is there a repentance for one who pur-
posely kills a Muslim?” He replied: “No, there is only hellfire.”
When (the questioner) left, we (Ibn Abbas’ students) said to him
(Ibn Abbas): “This is not how you used to give us verdicts. You
used to say that was possible for someone who killed a Muslim to
have his repentance accepted. So what happened today?” Ibn
Abbas said: “I perceived him to be in a state of anger, wanting to
kill a Muslim.” After that, they followed the man and found him
to be as Ibn Abbas had described him.T4

Islamic scholars in general, and muftis in particular, may
build their qualifications using a variety of means. In general,
they are expected to begin their education by memorizing the
Qur’an and a large number of hadith. This memorization can be
certified by a school diploma, an ijazah (a personal certification
given by a shaykh), or a certificate issued by an institute of
Qur’anic memorization. Muftis may complete their higher edu-
cation in Islamic law at a specialized institute, such as the Mahad
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al-Haram in Makkah or the Dar al-Hadith. However, as more
universities now offer programs in Islamic studies, figh, Shar‘iah,
and wusil al-figh, the increasing trend is to give preference to
those who have attained the highest degree from such institu-
tions in addition to their specified religious training.*s

As s true with all scholarly disciplines, the primary barrier to
entry is the consensus of well-established scholars regarding the
prospective mufti’s qualifications.1é The form and level of con-
sensus, however, may vary greatly from place to place. Recent
times have witnessed a partial formalization of the consensus
process. In countries with a government-supervised religious
establishment, such as Saudi Arabia and Egypt, the king or exec-
utive authority may require some type of license or permission
before a scholar may issue a fatwa. In 2010, King Abdullah Al
Saud issued a royal decree instructing General Mufti Abdul-Aziz
Al Sheikh to report to him regarding those individuals qualified
to give fatwas. This decree also prohibited anyone who is not a
Council of Senior Scholars member from issuing a fatwa. The
order excluded fatwa on simple matters of worship considered a
necessity for education.’” However, government regulation of
the fatwa process remains controversial: supporters cite a need
for regulation and opponents draw attention to the possible cen-
sorship of qualified individuals who can contribute to the body
of Islamic knowledge and understanding.8

In nations where there is no definitive authority on matters of
religion and Shari‘ah, the situation is often different. As the
Muslim population of many developed nations continues to
grow rapidly, the founding and development of scholarly insti-
tutions, think tanks, and councils has seldom been sufficient to
meet existing needs. This, in turn, has led to many unqualified,
uneducated, and previously unknown individuals giving lessons,
advice, and rulings on issues that have mislead and misinformed
many people. According to King Abdullah: “We have observed
the fallout from unqualified people issuing fatwas. It is our duty
to stop them in order to preserve our religion.”19
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The Role of Technology and Social Media

In particular, the Internet has been a forum for the rampant dis-
tribution of Islamic information and a multitude of opinions
without any established standards for credibility or accountabil-
ity. Abdallah El-Tahawi states, in his article “The Internet is the
New Mosque”:

Specifically, the internet has become not only a clearinghouse for
Koranic text, but also for religious guidance and even fatwas (reli-
gious edicts). The new, global online Islam has been propagated
by countless websites maintained by sheikhs, religious scholars,
and even laymen. Today, any person can look up a fatwa on any
subject, checking whether a particular action is haram (forbid-
den) or halal (permissible), sometimes within minutes, with just a
few clicks of the mouse.2°

On the other hand, if the scholars’ credibility and qualifica-
tion has been sufficiently established, the Internet can be used to
enhance accessibility for those who do not live close to a mulfti or
mujtabid and do not possess their personal contact information.
El-Tahawy, later in his article, states:

[O]nline fatwas are the new, widely available alternative for the
Muslim masses. Regardless of one’s stance toward online fatwas,
the established fact is that they have become a means for Internet
users to present their problems and receive detailed religious
advice. Moreover, this impersonal means of communication
allows users to ask more frank questions than social norms in
their country permit.2T

We should view the Internet as a tool and means of commu-
nication that can be used to benefit and educate or abused for
personal gain, as is the case with any other tool. Its future usage
as regards issuing fatwas and religious advice will reflect the
state of organization as regards the global community of schol-
ars. The degree to which they are united and accredited will be
the measurement by which questioners can determine if they are
approaching a reliable source for a religious ruling.
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The Possibility of Regulation

As scholars have noted, one of the Shari‘ah’s special qualities is
its applicability to every region and age from its revelation to the
end of times. As Robert Crane elucidated during his presentation
at the Eighteenth Anniversary of the founding of the Institute for
Islamic Thought, “Islamic jurisprudence is absolute in principles
but relative in application according to time and place.”2> We
should hope for the scholarly discipline of interpreting the
Shari‘ah to adapt to the global environment so that it can once
again become a key factor in world affairs.

First of all, some type of standardization of the educational
requirements must be devised in order to provide an objective
measure of credibility for those claiming to be Islamic scholars
and jurists. Implementing standardized tests for those who have
completed their higher education as well as memorization
requirements may reliably measure what the scholars know, can
do with their knowledge, and serve as a performance goal that
would be a final barrier of entry to the field, much like the
MCAT (medicine), bar (law), and CPA (accounting) exams. A
major challenge would entail designing a testing system that
adheres to the major principles of standardized testing:

1. Reliability: The exam should produce consistent results.

2. Validity: The exam should measure what it is intended to
measure.

3. Fairness: The exam should not place scholars at a disadvan-
tage because of gender, nationality, school of thought, or
disability.23

Implementing this would require the efforts of scholars who
are both knowledgeable and experienced in the Shari‘ah, the var-
ious methodologies of jurisprudence, as well as the fields of
industrial/organizational psychology and standardized testing.
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Fatwas in the Private Sector

As the importance of the fatwa and Shari‘ah advisory boards
continues to grow in the private sector, we should also expect to
see the corresponding growth and development of its institu-
tions. Until now, the role of Islamic scholars of finance, for
example, has been largely individualistic, unsupervised, and
unregulated. In addition to the lack of defined standards for
establishing their qualifications, it has been common for a single
scholar to sit on dozens of Shari‘ah advisory boards. This situa-
tion not only necessitates a conflict of interest, but also prevents
the scholar from fully committing his resources and capacities to
any particular project. The most active Shari‘ah scholar in the
Islamic banking world, Dr. Nizam Yaqubi currently is a member
of seventy-eight Shari‘ah advisory boards and the chairman of
ten of them.24

The first of two apparent solutions to this dilemma is for
a governmental or private accreditation agency to limit the
number of boards upon which a Shari‘ah advisor can sit. The
Bahrain-based Accounting and Auditing Organization for
Islamic Financial Institutions (AAOIFI) has already adopted
some initiatives related to this practice. However, as they are not
really enforced, they are unlikely to have much impact in the
near future. A more effective and influential example is the
Malaysian government’s requirement that each Shari‘ah scholar
be registered and that each scholar sit on only one advisory
board in each sector at any particular time. Perhaps this can
serve as a model for future efforts to incorporate scholars as con-
sultants, advisors, and employees in international business and
banking ventures.25 Another alternative to prevent qualified
scholars from spreading their talents and services too thinly is to
shift the fatwa paradigm from its current focus on the individual
to a more collective effort by creating consultative bodies, foun-
dations, and firms that are supervised by senior scholars.26
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Conclusion

Perhaps the greatest benefit derived from the people’s changing
demands and needs for relevant interpretations of Islamic law is
how scholars and their methodologies will adapt to those needs.
The older models based upon the reliance on single schools of
thought (madhahib), and the exclusion of others, no longer suit
the needs of cooperating international councils, companies, edu-
cational institutions, and policymakers. Instead, decisions will
be made after interdisciplinary research and new examinations
of established judicial precedents, both of which will take into
account the strongest arguments and evidence from all of the
classical schools of thought and scholarly deliberations.27
Indeed, the increasing global need for competent, capable,
and wise Islamic scholars, researchers, and muftis will continue
to challenge students to develop themselves as carriers of knowl-
edge who are in touch with the realities of a fast-changing world.
Educators and academic institutions need to constantly reexam-
ine and update their curricula to reflect these emerging needs.
They should use case studies and recent examples to illustrate the
complex situations that are unique to the modern era and
encourage a balanced approach to Islam that considers an issue’s
various aspects as well as the merits and methodologies of differ-
ent opinions regarding their rulings and solutions. Most import-
antly, the increasing Muslim population will prove to be the
most important factor influencing the fatwa’s role and future
impact. The degree to which they adhere to Islam and search for
solutions within an Islamic framework will be the degree to
which fatwa will play a decisive role in this era of globalization.

ENDNOTES
1. M. Ibn Manthur, Lisan al-Arab (Bulaq: al-Matba‘ah al-Kubra al-

Amiriyyah, 1890), 5:3348.
2. U.U. Al-Ashqar, Fawda al-I1fta’ (Jerusalem: Dar al-Nafa’is, 2008), 9.

106



-

Y e Ay

IO.

IT.

I2.
13.

14.

15.

16.

17.
18.

19.
20.

21.
22.

23.
24.

23.
26.

27.

Fatwa in the Era of Globalization

Ibn Hanbal, Musnad al-Imam Abhmad (Cairo: Mu’assasat Qurtubah,
2001), 4:243.

A.K.Zaydaan, An Introduction to Shar‘iab Studies (Baghdad:
Mu’assasat al-Risalah, 1969), 29.

Al-Ashqar, Fawda, 11.

M. 1L al-Tirmithi, Al-Jami‘ al-Sahih (Riyadh: Dar al-Salam, 2008) 3:123.
Ibid.

Zaydaan, Introduction, 38.

J. Al-Suyuti, Tadrib Al-Rawi fi Sharh Taqrib al-Nawawi (Cairo: al-
Kawthar Library, 1994), 1:112

Y.L al-Nawawi, Adab al-Fatwa wa al-Mufti wa al-Mustafti (Cairo:
Mu’assasatallhram, 1998), 47.

S.R. Al-Mubarakpuri, The Sealed Nectar (Riyadh: Dar al-Salam, 2002),
23 4.

Ibid.

B. Philips, The Evolution of Figh (Raleigh, NC: International Islamic
Pubilishing House, 1983), 13 2.

A.B.Ibn Abi Shaybah, Musanaf Ibn Abi Shaybah (Riyadh: Maktabat
Alrushd, 2004), 4:92.

M. M. Scott-Baumann, The Training and Development of Muslim Faith
Leaders: Current Practice and Future Possibilities (London:
Communities and Local Government Publications, Crown 2010), 44.
Al-Nawawi, Adab al-Fatwa, 23.

F. Sidya, “Fatwas Only by Senior Scholars: King,” Arab News, 2010.
Al-Ashqar, Fawda al-1fta’, 3 2.

Ibid.

A.El-Tahawy, “The Internet is the New Mosque: Fatwa at the Click of a
Mouse,” arabinsight.org, arabinsight.orgaiarticles188.pdf., 11,
accessed March 20171.

Ibid., 13.

R.D. Crane, “Magqasid al-Shari‘ah: A Strategy to Rehabilitate Religion
in America. Eighteenth Birthday Celebration,” 1999, 7.

S. Zucker, Fundamentals of Standardized Testing, 3.

M. Parker, “Are Shari‘ah Advisories Becoming an Endangered Species?”
Arab News, 2010.

Ibid.

Ibid.

S. Tahir, The Future of Islamic Banking (Tehran: 2003).

107



IFTA’ AND FATWA IN THE MUSLIM WORLD AND THE WEST

BIBLIOGRAPHY

Al-Ashqar, U. U. Fawda al-1fta’. Jerusalem: Dar al-Nafa’is, 2008.

al-Mubarakpuri, S. R. The Sealed Nectar. Riyadh: Dar al-Salam, 2002.

Al-Nawawi, Y. 1. (d. 1380). Adab al-Fatwa wa al-Mufti wa al-Mustafti.
Cairo: Mu’assasat al-Thram, 1998.

Assulami, A. Usil al-Figh (Matters that the Judicial Scholar Must Not Be
Ignorant of). Riyadh: Dar al-Tadmuriyyah, 2005.

Al-Suyuti, J. (d. 1505). Tadrib al-Rawi fi Sharh Taqrib al-Nawawi. Cairo: al-
Kawthar Library.

Al-Tirmidhi, M. 1. (d. 892). Al-Jami al- Sahih. Riyadh: Dar al-Salam, 2008.

Crane, R. D. “Maqasid al-Shari‘ah: A Strategy to Rehabilitate Religion in
America. Eighteenth Birthday Celebration.” Herndon, VA: IIIT, 1999.

El-Tahawy, A. (d. 933). “The Internet Is the New Mosque: Fatwa at the Click
of a Mouse.” Retrieved March 2011 from
arabinsight.org.arabinsight.orgaiarticles 188.pdf.

Faroog, M. O. “The Riba-Interest Equation and Islam: Reeaxamination of
Traditional Arguments.” Fayette: Upper lowa University, 2005.

Goolam, N. “Ijtibhad and its Significance for Islamic Legal Interpretation.”
Michigan State Law Review (2006).

Hilal, I. “Studies in Ustl al-Figh,” 1999. Retrieved from Islamic Truth:
www.islamic-truth.fsnet.co.uk

Ibn Abi Shaybah, A. B. (d. 23 5 AH). Musanaf 1bn Abi Shaybah. Riyadh:
Maktabatal-Rushd, 2004.

Ibn Hanbal, 1. A. (d. 855). Musnad Imam Abmad ibn Hanbal. Bierut:
Mu’assasat al-Risalah, 2001.

Ibn Manzur, M. (d. 1311). Lisan al-Arab. Bulaq: al-Matba‘ah al-Kubra al-
Amiriyyah, 1890.

Parker, M. “Are Shari‘ah Advisories Becoming an Endangered Species?”
Arab News, December 12, 2010.

Philips, B. The Evolution of Figh. Raleigh, NC: International Islamic
Publishing House, 1983.

Ramadan, H. M. “The Future of Islamic Law Scholarship.” Michigan State
Law Review (2006).

Scott-Baumann, M. M. The Training and Development of Muslim Faith
Leaders: Current Practice and Future Possibilities. London:
Communities and Local Government Publications, 2o010.

Sidya, F. “Fatwas only by Senior Scholars: King.” Arab News, August 12,
2070.

108



Fatwa in the Era of Globalization

Tahir, S. The Future of Islamic Banking. Jeddah: Central Bank of the Islamic
Republic of Iran and the Islamic Research & Training Institute of the
IDB, 2003.

Y-Sing, L. “Islamic Finance Taps Women Scholars.” Reuters. 2010.

Zaydaan, A. K. An Introduction to Islamic Shariah. Baghdad: Mu’assasat al-
Risalah, 1969.

Zucker, S. Fundamentals of Standardized Testing. San Antonio: Pearson,
2003.

Discussion

Discussant: Mahmoud Ayoub

The Internet is creating confusion in many fields, including this one, but we
cannot deny its importance. You can write a question to someone like Yusuf
al-Qaradawi and get an answer within three days. You should be careful of
your high bar for a mufti’s qualification. The mufti is also usually a fagih, and
usually those who issue fatwas about medical or scientific matters ask experts
in those areas. The maraji‘ in the Shi‘a system, due to the zakat system, often
control a great deal of wealth. I think we should institutionalize ifta’ rather
than limit it to individuals. Asked about a conventional mortgage, an ‘alim
who does not know enough about finance or the American environment may
issue a peculiar fatwa. For example, one ‘lim said one could have a car loan
but not a home loan, even though the latter is more important. Many fatwas
today require more research that an institution can facilitate and then store in
a fatwa bank.

Including women in #fta’ is neither simple nor easy, given the figh limita-
tions on them. You know the famous, or infamous, hadith related on the
authority of Ibn Mas‘ud that a woman is deficient in reason and religion. The
idea that her testimony is half that of a man has prevented women from being
judges. We must deal with these issues before saying that they should be
included in ifta’. We have a lot of work to do before we can entertain this par-
ticular possibility. But I admire your ideals and hope that we can rise to the
standard you have set.

Discussant: Alexandre Caeiro

I think the paper provides a largely normative account of the fatwa that draws
on the traditional genre. At first sight it looks like a mere repetition of previous
accounts with a striking sense of continuity that allows Mustafa to draw legiti-
mately and eclectically from a thirteenth-century Shafi‘i jurist, al-Nawawi,
and a contemporary Jordanian Usama Sulayman al-Ashqar. The genre is also
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reflexive with a certain contemporary naivety that provides interesting materi-
al on the Muslim understanding of religious authority. In the future, Mustafa
might wish to explore the differences between these two scholars’ accounts.
There is a familiar narrative of the fatwa’s decline both in terms of the mufti’s
quality and piety. There is also the idea that the mufti has the right to paint a
negative picture of society if it will prompt people to greater piety.

Iwould raise three questions on these lines: standardization, the Internet,

and the shifting fatwa: (1) Do you agree that the suggestion of standardization
implies that the problem of strange fatwas today is due to the lack of qualified
ulama? (2) You have a nuanced analysis of the Internet’s impact. The social
sciences never see the media as neutral (viz., the medium is the message). Don’t
you think that websites with known scholars are privileged over other web-
sites? 3) The paper ends with a call for a shift in the fatwa paradigm from an
individual to a collective process, which is already taking place within figh
councils. How would you respond to the claim that such a shift would take us
to a framework that is very different from the traditional Islamic legal tradi-
tion with which you open your paper?
Kassem: The Internet can educate and benefit or be used for personal gain like
any other tool. It will ultimately reflect the international community of schol-
ars. Iwas concerned with those people who do not know who is and who is not
a scholar. My understanding of the hadith about women is that the Prophet
said: “Thave never seen a people so deficient in thinking and religion.” I took it
as a response to a particular situation as opposed to a general comment pro-
nouncement on their qualities or deficiencies.

General Discussion

- When you analyze it, the hadith is not a proper hadith; rather, it is mudraj,
because it is Ibn Mas‘ud’s words and not those of the Prophet. But that is
not the issue. The hadith “A people led by a woman will not prosper” is
the problem.

- The actual text of the other hadith calls upon women to do more good
deeds because no one takes away the common sense of a man more than a
woman.

- Neither hadith is acceptable because we know that the Prophet loved
women. After all, he said that three things were made lovable in this
world: women and perfume (which are related) and then prayer.

- We should consider including women on consultative bodies, beginning
with research. We shall never be finished with ifta’ because we will always
have new questions. Including young people is important. Islamic finance
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prompts a resurgence in fatwas as the science of economics becomes more
familiar to people. We cannot test taqwa on a bubble sheet, but we can
test critical thinking and knowledge. We need some tools for investiga-
tion, and this might be one of them. As for the shift in the fatwa paradigm,
the instruction “consult your heart” is very important, for it does not deal
with issues that are completely clear, like whether to pray or drink wine.
There are cases where you should ask the scholars about their method-
ology and proofs so you can make the decision yourself. We need to
remember “consult your heart” and treat scholars as servants of the din
who exist to serve the people and increase their knowledge.

A clear distinction is needed between fatwas relating to ‘ibadar and
mu‘amalat. The paper’s shift of paradigm was from the individual to the
collective; perhaps it should be from being a reactive mulfti to a proactive
mufti. Then instead of deliberative bodies, we should be promoting think
tanks that deal with technology and globalization in an attempt to influ-
ence policy rather than just answering questions. As a process of question
and answer ifta’ has always had a small audience; in reality, it has never
been used as an educational tool to expose the ummah to larger questions.
A fatwa is a response to a question or a need. Perhaps the need is the more
important focus now. Some people may be qualified to answer a question
in a limited area only. This duty could be extended to specialized think
tanks. Having Islamic scholars on board with other experts is another
way to address that problem.

The paper paints a bleak picture of both the muftis and those who are ask-
ing questions. The further people move away from the galb (heart), the
more they need to ask questions. A different kind of educational process
would reduce the need for people to call an expert in Saudi Arabia for a
fatwa. The mufti doesn’t do that kind of education. Peer review bodies
like to mirror themselves. Islam has offered other solutions to these issues.
The standards mentioned in the paper for a mufti are those of a mujtahid.
People follow popular religious leaders rather than apply standards.
People are driven by the answers they desire.

There is a difference between fatwa and irshad (religious guidance) Also,
we need social scientists to participate in the ifta’ process.

Can’t we ask the society, instead of the mufti, and have a fatwa by the
nation? Despite globalization, we have a multiplicity of cultures.

In the past, the qualifications have always been the traditional ones; now,
however, we are seeing a synthesis between academic and traditional
qualifications. This can have a balancing effect and address other issues,
such as cultural sensitivity. Cultural awareness should be required for all
muftis.
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We are broadening the definition of a fatwa too much for it to remain a
fatwa. Irshad may involve a fatwa, but not necessarily. Fatwa is a matter
of clarification, while irshad may be helping people.

A fatwa is good council, whether it is done individually or collectively.
Even when a fatwa comes out of a research institution, the head of the
institution could still sign it. Perhaps we need a mechanism to make
fatwas international.

Where does this idea that women are not supposed to be heard come
from? Women issued fatwas, or were at least respected scholars, during
the Prophet’s lifetime. We are less liberal on this issue now than were the
Prophet and his contemporaries.

Perhaps the reason ifta’ has become an issue is because of the atrocities
that have taken place in the Muslim world. We need a clear definition for
fatwa and mufti. One condition for a mufti is that he must know the ques-
tioner, a condition that cannot be met over the Internet. We need to
distinguish between the imam, who is also a counselor, the mufti, and the
faqih. Even in face-to-face situations there is incomplete familiarity
between the mufti and the questioner, so we should not discount the
Internet too quickly. The Shi‘a on the Internet will only give general
answers and then refer the questioner to their local mufti for a more
specific answer.

We have gone past the point described above as regards women. Their
role in these issues is a matter of qualification. The earliest Muslims con-
sulted with women even on the khalifah’s succession. The politicization
of fatwas deserves a paper of its own. In the Shari‘ah Council in Pakistan,
the politicization was painful. We have no maraji among the Sunnis, for
itis the ummah that gives credibility to the mulftis, not the political leader-
ship. What we have arrived at in the last ten-fifteen years is that the role of
Shari‘ah has become the re-articulation of the maqasid, regardless of the
issue. With millions of Muslims living under non-Muslim rule, we have to
articulate a figh al-aqalliyat. A number of PhD dissertations have been
written on figh al-jam‘tyab (collective jurisprudence). With all of our
reservations about Egypt, its grand mufti does have thirty paid research-
ers. We have a golden opportunity to bring Sunni and Shi‘a together in
madaris al-fatwa. Not a single Sunni ift@’ body has a single Shi‘i scholar
and vice versa. Commercialization has been a disgrace on scholarship (see
Bin Bayyah’s recent book on fatwas). On the issue of incorporating edu-
cation, we note the following: Out of thirty-five applicants from al-Azhar
for a position on the Figh Council of North America, only one survived on
the basis of showing common sense during the interview. But the other
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thirty-four are serving somewhere in the world today. If first-generation
scholars could consult with merchants and women, why can’t we?
Twenty years ago Shaykh Taha commented on this non-hadith that
women are deficient in intellect and religion. How could the Prophet pos-
sibly, on the occasion of Eid, disgrace a group of women in such a fashion?
Suggesting that governments should appoint the fatwa boards is an invi-
tation to oppression.

The issues we discussed today come down to the question of authority. In
many comments, authority was reduced to knowledge. Does this apply
now, when other things have more impact than knowledge? If we want to
speak of women in the ifta’ process, we should recognize that institutional
authority, rather than any hadith, determines their absence.
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Al-Qushayri’s Fatwa and His
Risalab: Their Relevance to
Intra-Islamic Dialog Today

Kenneth L. Honerkamp

This is an epistle that the indigent one in need of God Most High,
Abd al-Karim b. al-Qushayri, has addressed to all the Sufi com-
munity in the lands of Islam in the year 437/1045.

— Al-Risalab al-Qushartyah

ABSTRACT

At a time when suicide bombers are targeting Sufi shrines in India
and Pakistan and, as stated by Hamid Algar, “some Western
scholars and numerous present-day Muslims see Sufism as an
extraneous growth owing little to the authoritative sources of
Islam or as a sectarian development that occurred at a given
point in Islamic history,”T the relevance of the fatwa issued in
436/1044 by Abu al-Qasim Abd al-Karim b. Hawazin al-
Qushayri (d. 465/1072)2; his famous “Complaint of the People of
the Sunna Recounting the Persecution that has Befallen them” =
“Complaint,” (Shikayat Abl al-Sunnab bima Nalabum min
al-Mibna),3 written in 446/1054; and his Epistle on Sufism
(Al-Risalab al-Qushayriyab fi ‘Ilm al-Tasawwuf = Risalah) com-
posed in 437/1045 cannot be stressed enough. His fatwa and
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subsequent imprisonment and exile from his native city of
Nishapur exemplifies the sociopolitical ramifications of what is
most commonly assumed to be a pronouncement of a juridical or
legal nature. The Risalah itself historically demonstrates the exis-
tence of a virtue-based ethical discourse of formative Sufism that
delineates a strategy for attaining wisdom and an intimate knowl-
edge of God. I will refer to this discourse as being a facet of fatwa
founded upon correct comportment (fatwa akhblaqi).

Introduction

Al-Qushayri, a pillar of Islamic orthodoxy, was known for his
mastery of the multiple fields of hadith narration, Arabic gram-
mar, Shafi‘i jurisprudence, speculative theology (‘ilm al-kalam)
and the science of Islamic mystical thought (Sufism). He issued
his fatwa at a time when Abu al-Hasan al-Ash‘ari (d. 324/935),
founder of the Ash‘ari school, was being cursed as an unbeliever
from the pulpit.4 His fatwa affirmed that the theological pre-
cepts being taught by this man accorded with the Sunni creed of
the Ahl al-Hadith scholars of al-Qushayri’s day. His Risalab is a
lengthy essay composed both for the Sufis of his time as a
reminder of Sufism’s inherently ethical nature and as a vindica-
tion of its authentic Islamic roots (i.e., its foundational principles
were drawn from the Qur’an and the Sunnah) for those who
doubted its legitimacy.

His fatwa and Risalah compliment each other and today
offer anyone, both Muslim and non-Muslim seekers of an under-
standing of the human spirit, a testimony of humanity’s timeless
spiritual quest and the textual sources and interpretive and ana-
lytic methodologies from which it is drawn. They also provide
for the scholar of Islam a wealth of biographical information on
early Sufis and their teachings, an in-depth analysis of terminolo-
gy, and intimate discourse on its practices and ethical character.
These latter elements played a central role in Islamic society, for
they served as the vehicle by which Islam’s essential ideals and
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values were integrated into the cloth of the community’s spiri-
ual, intellectual, social, and even political life.

The Risalab represents the confluence of two seminal Islamic
traditions: (1) the intellectual textual discourse derived from the
foundational elements of Islamic spirituality (viz., the Qur’an
and the Sunnah) in conjunction with the texts transmitted down
the generations by the scholarly elite that was dedicated to
preserving and transmitting the Prophetic example within the
ummah; and (2) with an oral tradition that was an integral facet
of the textual tradition. The Risalab includes this oral tradition
along with all of the relevant individual chains of transmission
(asnad). This oral tradition established itself in the early works
of Sufism, such as Abu Talib al-Makki’s (d. 386/996) Qiit al-
Quliib, the works of Abu Abd al-Rahman al-Sulami (d. 412/
1021), and the manuals of the formative period of Sufi develop-
ment such as the works of al-Kalabadhi (d. 380/990) and Abu
Nasr Abd Allah al-Sarraj (d. 378/988).

This paper will treat the relevance of this confluence and
the need to reintroduce the importance of its role in affirming the
legitimacy of both perspectives within the context of intra-
Islamic discourse today. Toward realizing this goal, I will present
and critique the newly translated Al-Risalah al-Qushayriyah fi
‘Ilm al-Tasawwuf) by Alexander D. Knysh and The Center for
Muslim Contribution to Civilization (London: Garnet Publishers,
2007).5 Idosoin the hope that it might play a central role in initi-
ating a new dialog for those less familiar with the major
personalities and mentors of formative Sufism as well as its
essential teachings and doctrines.

The Fatwa

In 436/1044, al-Qushayri, the renowned scholar and author of
The Epistle on Sufism (Al-Risalab al-Qushayriyab fi ‘Ilm al-
Tasawwuf = Risalabh), issued a fatwa affirming that the Ahl
al-Hadith community of Qushayri’s day shared al-Ash‘ari’s
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theological perspectives and that they were therefore in com-
plete accordance with Orthodox Sunni Islam. His fatwa, signed
by Nishapur’s most renowned Shafi‘i scholars, stated:

In the name of God the most merciful the Compassionate — The
companions of hadith [narration] (ashab al-hadith) agree that
Abu al-Hasan Ali b. Isma‘il al-Ash‘ari was an imam among the
imams of the ashab al-hadith and his school (madbhab) is the
madhbhab of the ashab al-hadith. He spoke on the foundational
precepts of religious thought (usil al-diyanat) following the path
of the Ahl al-Sunnah criticizing and responding to those who dif-
fered from them among the people of deviation and innovation.
He was a drawn sword against the Mu’tazilites and Rafidites
(Shi‘is in the terminology of the time) and the innovators among
the People of the Qiblah as well as against those who have left the
community (al-millat) [all together]. Whoever defames [his char-
acter| (ta’ana) or maligns him or curses or reviles him has indeed
vilified all the Ahl al-Sunnah. We have written these lines in obe-
dience to this [perspective] on this topic in Dhu al-Qa‘dah in the
year 436. The [truth of the] matter is as stated here (wa al-amr ‘ala
hadhibi al-jumlat al-madhkirat fi hadba al-dhikr). Written by
Abu al-Qasim Abd al-Karim b. Hawazin al-Qushayri.®

This fatwa was the result of a controversy that had arisen in
Khurasan after the Saljugs replaced the Ghaznavids in 432/
1040. The first Saljuq ruler, Tughril (r. 429/1038-455/1063) at
first had good relations with al-Qushayri and the Shafi‘i scholars
of Nishapur. This state of affairs did not last, however, for, in the
words of Algar, “Tughril’s minister, Amid al-Mulk al-Kunduri,
an adherent of the Hanafi legal school and possibly a Mu’tazilite
in theological persuasion gained permission from Tughril to ini-
tiate a campaign against the Shi‘is (al-Rawafid, in the polemical
language of the day) and against “innovators” (Ahl al-Bid‘ah).
The latter is an imprecise term that seems to have indicated
primarily, in this case, the followers of the Ash‘ari school of
theology.”7 In Nishapur the Ash’ari school had come to be iden-
tified with the Shafi school of jurisprudence. This turned the
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anti-Ash‘ari rhetoric into an equally vehement anti-Shafi‘i rheto-
ric, with the result that the city’s Shafi‘i scholars lost privileges to
teach and preach in the city’s principle mosque. This animosity
led to Abu al-Hasan al-Ash‘ari being reviled as an unbeliever
from the city’s pulpits. All of the above led al-Qushayri to issue
the above fatwa. Note the year was 43 6/1044, only a year before
he penned his Risalah, to which we shall soon return.

Despite his outspoken position against this anti-Ash‘ari cam-
paign, al-Qushayri continued to teach and give public lectures in
Nishapur. This tense state of affairs continued for ten years, until
in 446/1054 he composed an open letter to the scholarly commu-
nity of the Islamic world, complaining of how the Ash‘ari-Shafi‘i
scholars were being harassed in Nishapur: The Complaint of the
People of Sunnah Relating the Persecution that Has Befallen
Them (Shikayat Abl al-Sunnab bima Nalabum min al-Mibna).
This epistle raised the issue to a broader audience. In the
Shikayat he enumerates and then categorically refutes the main
accusations lodged against al-Ash‘ari and affirms that the foun-
dation of Ash‘ari theology is based upon the Qur’an and Sunnah.

This long delineation of the spurious nature of the anti-
Ash‘ari arguments brought matters to a head; al-Kuduri ordered
al-Qushayri’s arrest and imprisonment in the city’s citadel. He
was soon released, however, when the local Shafi‘is stormed the
citadel and freed him. After this he made his way to Baghdad,
where he was well received by the Abbasid caliph al-Qa’im bi
Amir’illah and the scholars of the city. Tughril died in 4 5 5/1063,
and Alp Arslan ascended to the Saljuq throne. Al-Kunduri was
killed and replaced by Nizam al-Mulk, the renowned founder of
the Nizamiya institutions of higher education, perhaps the first
university of the medieval world. Nizam al-Mulk was a Shafi‘i
and, in Algar’s words, “sympathetic to Ash‘ari theology.” Under
the new sultan and his minister, the Shafi‘is regained their privi-
leges as Nishapur’s scholarly elite and al-Qushayri returned and
spent the remainder of his life there. He died on Rabi‘ al-Awwal
16, 465/December 31, 1072 and was buried next to his master
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Abu Ali al-Daqqaq (d. 412/1021). In a citation attributed to al-
Imam Abd al-Ghafir, al-Qushayri was

the absolute Imam (al-imam mutlaq); ... the spokesperson of his
era and the authority of his time; God’s secret among his creation
(sirru Allab fi khalghi)... one who had combined [knowledge of]
the Law (shari’ab) and [knowledge of]| Divine reality (hagiqah).
He was knowledgeable of the foundational principles of religion
(usil) according the school of al-Ash‘ari as he was of the branches
(furir’) of the religious sciences according to the school of al-

Sha’fi.8

Al-Qushayri: His Life and Social Context

The above events and the textual record we have of them contex-
tualize the sociopolitical and intellectual environment that both
nurtured and defined al-Qushayri and the city in which he lived,
studied, taught, and preached. Al-Qushayri himself and his
Risalah reflect an environment, established well before his own
time, that resonated with what Laury Silvers has termed Ahl al-
Hadith culture, a culture known

for taking the position that one should settle ethical, legal, or the-
ological matters by referring to already established principles
transmitted from the Prophet through his companions and their
followers ... and thus [establishing] a common culture of authority
grounded in a perceived continuity between the Prophet’s com-
munity and their own.9

This continuity was a measure of the authenticity of all the
fields of intellectual discourse of those times. We thus find al-
Qushayri, who addressed his Risalab to “all the Sufi community
of the lands of Islam,” was himself a pillar of Islamic orthodoxy,
known for his mastery of the multiple fields of hadith narration,
Shafi‘i jurisprudence (figh) and speculative theology (‘ilm al-
kalam), and as an initiate to the science of Islamic mystical
thought, or Sufism. In al-Qushayri’s times, as we have seen,
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theological discourses directly impacted the sociopolitical
atmosphere, legal schools were vying for adherents, and, as
Ahmet Karamustafa has stated, “the temptation to process Sufi
thought with the new tools of kalam and figh in order to develop
a theologically and legally savvy form of Sufism was too irre-
sistible.”1© These tools are evident in the Risdlah and we find
that al-Qushayri, just a generation after al-Sulami (one of his
mentors), employed them eloquently and in a masterful fashion
to compose the work that would come to assume, as Kara-
mustafa puts it, “canonical status for most later Sufis and
observers of Sufism alike.” 1

There is a tendency today to compartmentalize Islamic dis-
course into the realms of jurisprudence, theology, and mystical
ethics (Sufism). Those who study jurisprudence and theology
often neglect seminal Sufi works on the grounds that its roots are
often derived from their authors’ personal experience or as being
contextualized within a dated historical ambience. Yet the train-
ing and expertise that al-Qushayri brought to bear in his works
and the legacy he left testify to his roots in hadith narration and
collection, Shafi‘ijurisprudence, and Ash‘ari kalam. Three of the
builders of Ash‘ari kalam served as his mentors'2: Abu Bakr
Muhammad ibn al-Hasan ibn Furak (d. 406/1015), Abu Ishaq
al-Isfarayni (d. 418/1027), and the Maliki Abu Bakr al-Baqillani
(d. 403/1013). Under them, al-Qushayri became one of the best
known among the Shafi‘i-Ash‘ari faction of Nishapur, which
explains why, along with Abu al-Ma‘ali al-Juwayni (d. 478/
1085-6), he was persecuted during 44 5/1053 and 456/1064.

Another key aspect of comprehending the person of al-
Qushayri and his participation in the full intellectual discourse
of his day is his legacy, namely, his writings. Algar orients these
works within his lifetime: “He seems to have been conscious of
their value himself, for he employed a number of scribes to copy
them under his supervision and used them as texts in many of the
classes he taught.” Not all his works have reached us today;
however, the majority of what has survived is available in print.
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Along with the Risalah, these are:

Lata’if al-Isharat bi Tafstr al-Qur’an, a multi-volume com-
mentary of Sufi exegesis begun in 437/1045.%3

Sharbh li Asma’ Allab al- Husna, an elucidationg of the 99
names of God and the mystical-ethical facet of each name as
itimpacts personal piety and practice. 4

Al-Tabbir fial-Tadbkir Sharh Asma’ Allab al- Husnd, a simi-
lar work.

Kitab al-Mi‘raj, a work on the hadith and meaning of the
Prophet’s ascension and its relationship to the nature of
sanctity in Islam.*s

Al-Rasa’il al-Qushayriyah, including threes short treatises:
Shikayat Abl al-Sunnab bima Nalabum min al-Mibna
(already mentioned), Tartib al-Sulik (al-Qushayri’s own
guide to the traveler on the Sufi path), and Kitab al-Sama‘ (on
the Sufi practice of audition).

Al-Fusil fi al-Usil and Luma’ fi al-1‘tigad, two short dog-
matic works of Ash‘ari kalam edited by Richard Frank in
Meélanges (1982), 15:53-74and (1983) 16:59-75.

Nahwa al-Quliib, which exists in two editions, the major (al-
Kabir) and the minor (al-Saghir), is a Sufi commentary on the
rules of Arabic grammar.

Another facet to our understanding of al-Qushayri and his

Risalah was the existence in Nishapur of jurist-Sufis like Abu
Sahl al-Su’luki and traditionalist-Sufis like Abu Abd al-Rahman
al-Sulami, who had already contributed to the understanding of
Sufism within the aforementioned ambience of Ahl al-Hadith
culture. Nishapur, the capital of Khurasan, was known from
early times to be the home of such training masters as Hamdun
al-Qassar (d. 271/884-85) and Abu Hafs al-Haddad (d. c.
265/878-79) and his disciple Abu Uthman al-Hiri of the
Malamatiyah.16 The Malamatis represented the city’s major
mystical-ethical school and held the lower soul (nafs) in constant
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suspicion. According to Karamustafa, “unless the nafs was con-
trolled it would inevitably waylay the pious believer through
self-conceit (‘ujb), pretense (iddi‘a’), and hypocrisy (riya’) and
would thus prevent the believer from reaching his true goal,
which was the achievement of sincere, selfless devotion to God
(ikhlas).”17 They therefore avoided any public display of pious
or praiseworthy works. This orientation of the early Malamatiyah
teaching masters imparted to Khurasan and Nishapur a reputa-
tion for sincerity. Al-Junayd (d. 297/910), known as the “Leader
of the Folk,” testified to this trait: “Chivalry is in Syria, elo-
quence isin al-Iraq, and sincerity is in Khurasan.”

All of the above traits led Nishapur to be known as a center
of formative Sufism. Here, the young al-Qushayri frequented the
foremost scholars of his days in hadith, Shafi‘i jurisprudence,
and speculative theology (‘ilm al-kalam). In this political, cultur-
al, and intellectual center of Khurasan he also encountered and
became the disciple of the renowned Sufi masters (shaykh) Abu
Ali al-Hasan al-Daqqaq (d. 412/1021) and Abu Abd al-Rahman
al-Sulami (d. 421/ 1021). The Risalab is thus a composite work
that reflects a multi-faceted reality of intellectual discourse, of
oral and textual tradition, and thus portrays in an intimate and
personal manner Sufism’s central role in Islamic society as the
vehicle by which Islam’s essential ideals and values were inte-
grated into the cloth of the community’s spiritual, intellectual,
social, and political life. On the importance of the Risalah’s com-
posite nature as being a key to its enduring nature, Karamustafa
aptly remarks:

This happy marriage between Sufism and legal-theological schol-
arship is the hallmark of the Treatise, and Qushayri’s harmonious
packaging of the two modes of learning and piety, along with his
overall reputation among scholars (that is due, at least in part, to
the persecution he suffered) as well as the astute inclusion of biog-
raphical notices into his survey of Sufism, goes a long way to
explaining the Treatise’s enduring popularity.8
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Then, from another and perhaps a more academic perspec-
tive, one could say as well that Qushayri’s Risalah will remain an
essential reference work for scholars and students of Sufism and
Islamic thought and theology, Muslim and non-Muslim alike;
Sufi adepts and all those with an interest in “the great spiritual
current present in all religions.” 19

Al-Risalat al-Qushayriyah

In the light of the above, the Risalah is best understood as a
lengthy manual or a missive based upon the fatwa tradition and,
as fatwas are, intended for the benefit of the Muslim community
asa whole. However, it surpassed the theological argumentation
that had elicited his earlier fatwa, introduced at the beginning of
this paper, as well his Shikayat Ahl al-Sunnah. In his defense of
Ash‘ari and the Ash‘ari school, Qushayri addressed the way-
wardness of his co-religionists and the corrupt attitudes that had
afflicted them due to the divisive nature of their discourse. He
wrote the first fatwa to meet the perceived need to correct error
and, in so doing, to reaffirm ethical rectitude within the frame-
work of the Muslim community as a whole. In the Risalab
written in 437/1072, just a year after the fatwa, during a period
of great trial and social upheaval, Qushayri issued, as it were, a
mystical-ethical fatwa (fatwa akhlaqi), employing the format of
amanual that, owing to its length, must have been in preparation
well in advance of its completion date. This perception broadens
our historical understanding of the term fatwa as going beyond
any purely legal discourse. Qushayri composed his work at a
time when “true Sufis” had become nearly extinct and Sufism
was misunderstood among both its initiates and the Muslim
community. The Risalah was therefore composed to rectify
this misunderstanding and to affirm, while interpreting,
Sufism’s validity in light of the Qur’an and the Hadith literature.
Its nature as a missive to the ummabh is clear in the author’s
introduction:
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Since our age keeps bringing only more and more difficulties and
the majority of our compatriots continue to adhere stubbornly to
their ways ... I have begun to fear that the hearts of men might
think that this whole affair [Sufism] from the very beginning rested
upon all those [faulty] foundations and its early adherents
followed the same corrupt habits. So I have composed this epistle
foryou ... that[it] might strengthen the followers.2°

The Risalah, however, was written with a dual purpose: to
remind Sufis of the authentic ancestral tradition and to vindicate
Sufism against those who doubted its legitimacy. This aspect and
its relevance today is the most important facet of this work’s rele-
vace to Muslim intra-faith dialog for, as Algar points out: “Sufis,
however, were not the only intended audience of the book; al-
Qushayri was also concerned to demonstrate to all the shar7
appropriateness of distinctive Sufi practices (such as sama‘) and
to show that the creed of the Sufis was identical to that of the Ahl
al-Sunnah (in its Ash‘ari formulation).”2* The author’s intro-
duction therefore concentrates on explaining the Sufis’ beliefs
concerning the fundamentals of religion (pp. 4-14) and the Sufis’
creed, stressing their perception of divine unity (tawhid) and the
relation of the divine attributes to the divine Essence (pp. 14-16).
All of the narrations in the Risalah are provided complete with
chains of transmission (asndd). In order to elucidate Qushayri’s
style and familiarize readers with this work’s key facets, I will
cite narrative examples from the text itself employing the trans-
lation of Alexander Knysh, unless otherwise noted.

In his introduction, Qushayri discusses the varying cate-
gories of knowledge. Among the scholars he draws upon are Abu
al-Tayyib al-Maraghi, whose narration he cites from Abu Abd
al-Rahman al-Sulami:

Muhammad b. al-Husayn told me: I heard Muhammad b. Abd
Allah al-Razi say:  heard Abu al-Tayyib al-Maraghi say: “To the
intellect (‘agl), belongs argumentative proof, to wisdom (hikmabh)
allegorical allusion and to intimate knowledge of God (ma‘rifah),
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direct witnessing. The intellect demonstrates, wisdom alludes,
and ma‘rifab witnesses directly the fact that the purest acts of
worship can only be attained by the purest belief in God’s
oneness.>?

He in this narration on al-tawhid, citing al-Junayd as the
source, states:

Someone asked al-Junayd about God’s oneness. He answered:
Rendering God one by realizing fully His unity through the per-
fection of His uniqueness (infirad), that is, that He is the one and
only, Who has not begotten and has not been begotten (Q. 112:3)
who has no opponents, rivals, likes, without likening Him [to cre-
ated things], without asking, how [He is], without representing
Him as an image or form, in accordance with [the verse] He hasno
likeness, He is the Hearing, the Seeing (Q. 42:11).%23

The introduction’s final section deals with the Sufis’ beliefs
as derived from dispersed and collected saying of the masters of
the path, as well as their books, reads much like a short overview
of Ash’ari theological text.

God Most High — praise be to Him — is existent, eternal, one, wise,
powerful, knowing, overpowering, compassionate, willing, hear-
ing, glorious, exalted, speaking, seeing, proud, strong, living, one,
everlasting and self-sustaining (Al-Samad).

He knows by [His] knowledge; He is powerful by [His] power; He
wills by [His] will; He sees by [His] sight; He speaks by [His]
speech; He lives by [His] life; He is everlasting by [His] everlast-
ingness. He has two hands, which are His attributes and with
which He creates whatever He wishes and gives it specific form.
He has a face. The attributes of His essence are unique to it. One
must not say that they are He or that they are not He. They are
[His] eternal attributes and [His] everlasting properties. He is
unique in His essence. He is not similar to any created thing, nor
is any created thing similar to Him. He is neither a body, nor a
substance, nor an accident....24

125



IFTA’ AND FATWA IN THE MUSLIM WORLD AND THE WEST

Chapter 1, “On the Masters of this path and their deeds and
sayings that show how they uphold the Divine Law (al-Shari’a)”
(pp. 17-74), is a concise presentation of the biographies and say-
ings of eighty-three early Sufi mentors from the first generation
up to al-Qushayri’s time. Their presence testifies to the reality of
an ongoing oral tradition and that Sufism never lost its oral qual-
ity as a narrative of its founders’ teachings that gave rise to it
originally and those who came after them.25 It is this originality
that we encounter in the Risalab’s narratives that affirms
Sufism’s centrality as a living oral tradition resonating with the
textual tradition of Islamic scholarship. The following examples
will present a succinct overview of the biographical style al-
Qushayri employs in this oral tradition.

Abu Nasr Bishr b. al- Harith al- Hafi (c. 152-227/¢.766-841)

He came from the city of Marw. He lived in Baghdad, where he
died. He was a son of Ali bin Khashram’s sister. He died in the
year 227/842. He was a man of great stature. The following
[episode]| became the reason for his repentance. He found on the
road a small piece of paper upon which was written the name of
God —may He be exalted. This sheet was trampled upon [by pass-
er-bys]. He picked it up, purchased a dirham-worth of perfume,
sprinkled the sheet with it and put it in the crack of a wall. Then he
saw a dream as if someone told him, “O Bishr, you perfumed My
name and I will perfume yours in this world and the next!”

I heard my teacher Abu Ali al-Daqqaq — may God have mercy on
him —say: “Bishr was passing by a group of people who said, “This
man does not sleep all night and he breaks his fast only once in
three days.” On hearing this, Bishr began to cry. When someone
asked him why, he said: “Verily, I do not remember ever saying
that I keep vigil during the entire night. Nor have I said that after
fasting during the day I do not break my fast at night. However,
God, in His kindness and graciousness, has revealed to the hearts

[of the people] more than His servant actually does — may He be
blessed.’
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I heard Shaykh Abu Abd al-Rahman al-Sulami say: I heard
Muhammad b. ‘Abdallah al-Razi say: I heard Abd al-Rahman b.
Abi Hatim say: I came to know that Bishr b. al- Harith al- Hafi
said: “In a dream I saw the Prophet — may peace and blessings be
upon him! He asked me: ‘Bishr, do you know why God has raised
you above your contemporaries?’ I said: ‘I do not, Messenger of
God.’ He said: ‘[It is due to] your following my Sunna, your serv-
ice to the righteous, your admonition of your brothers [in faith]
and your love of my Companions and my family. This is what
brought you to the stations of the most pious men.””26

Among the biographies included in this chapter are:
AbuIshaqIbrahim b. Adham b. Mansur

Abu al-Fayd Dhu al-Nun al-Misri (d. 245/859)

Abu Ali al-Fudayl b. ‘Tyad (d. 187/803)

Abu Mahfuz Ma‘ruf b. Fayruz al-Karhi (d. 200/816)

Abu al-Hasan al-Sari b. al-Mughallis al-Saqati (d.257/865)
Abu Abd Allah al-Harith al-Muhasibi (d. 243/857)

Abu Ali Shaqiq b. Ibrahim al-Balkhi

Abu Yazid b. Tayfur b. ‘Isa al-Bistami (d. 261/875)

He concludes this section:

Here I have mentioned some of the masters of this community in
order to show that all of them have a great respect for the Divine
Law (shari’a), that they are committed to the paths of spiritual
discipline, that they follow unswervingly the Prophet’s Sunnah
and that they never neglect a single religious rule. They all agree
that whoever is remiss in the rules of proper conduct (adab) or in
striving for perfection and does not build his or her life on scrupu-
lous piety and fear of God lies before God in whatever he claims.
Such a person is deluded. Not only has he perished himself, but
also he has caused to perish those who were deluded by his lies.

Chapter 2, “An Explanation of the Expressions used by this
[Sufi] Community and of their difficulties” (pp. 75-119), intro-
duces the concept of a specific terminology for each science and
the necessity for defining and elucidating each term within the
context of its area of discourse. He writes:
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It is well known that each group of scholars has its own terms
which it employs within its own field. These terms are unique to
each group, which has agreed on them for its purposes, namely,
(1) to bring these terms closer to the understanding of those to
whom they are addressed, and (2) by articulating them, to help
people of this science to better comprehend their meaning.

The people of this community [the Sufis] use these terms among
themselves with the goal of unveiling their meaning to one another,
achieving concision and concealing them from those who dis-
agree with their method, so that the meaning of their words
would be hidden from outsiders. They have done so to protect
their mysteries from being spread among those to whom they so
not belong. For their realities cannot be collected by self-exertion
or acquired by any deliberate action. They are subtle meanings
that God deposits directly into the hearts of [His] folk, [after He
has] prepared their innermost selves for [the reception of] these
realities.

By this explanation we intend to facilitate the understanding of
the meaning of these terms by those who want to follow their path
and their custom.?7

For example he explains the term wagqt (moment) saying:

Theard that the master Abu Ali al-Daqqaq - may God have mercy
on him —said: “The moment is what you are in [now]. If you are in
this world, then your moment is in this world. If you are in the
Hereafter, then your moment is in the Hereafter. If you are in joy,
then your moment is in joy. If you are in sorrow, then your
moment is in sorrow.” By this he meant that a moment is a state
that dominates a person.

The Sufis say: “The Sufi is the son of the moment (al-wagqt).” They
mean that he engages in the worship that is most appropriate for
his current situation and performs what is required of him at this
moment in time. It is said that the fagir (the aspirant on the path)
does not care about his past and future. All that matters for him is
the moment in which he is now. Therefore, they say: “Anyone
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who preoccupies himself with the past moment wastes another
moment.”28

On the nafs, (ego-self) he writes:

In the Arabic language, a thing’s nafs is its being. However, when
the Sufis utter the word nafs they imply neither being nor a physi-
cal body. Rather, they imply the deficiencies of one’s character
traits as well as one’s reprehensible morals and acts. The deficien-
cies of one’s character traits fall into two categories: first, those
which one acquires by oneself — namely, one’s acts of disobedi-
ence and one’s sins; second one’s [inherent] base morals. They are
blameworthy in and of themselves. However, when a man seeks
to treat them and fight them, these blameworthy traits are extin-
guished in him through a strenuous and uninterrupted effort.29

He defines twenty-nine terms in all. Historically speaking,
these terms are not found in the traditional works of Islamic
jurisprudence (figh) and Qushayri’s exposition in the Risalab,
though not the first, is among earliest examples we have of a
glossary for Sufism. It should be remembered, however, that he
is narrating from a pre-existent scholarly tradition that had
evolved with the circles of Sufi initiates during the generations
prior to Qushayri’s generation. These terms include waqt (the
present moment), maqgam (a spiritual station), hal (a spiritual
state), qabd (contraction) and bast (expansion), haybah (awe)
and uns (intimacy), jam® (collectedness) and farg (separation),
fana’ (annihilation) baqa’ (subsistence), ‘ilm al-yaqgin (certain
knowledge), ‘ayn al-yaqin (essential certainty), haqq al-yaqin
(the truth of certainty), qurb (proximity), bu‘d (distance), mahw
(erasure), and ithbat (affirmation).

Having defined maqam (station on the path to the intimate
knowledge of God) in the previous section, Qushayri begins
chapter 3, “The Stations of the Path (maqgamat)” (pp.111-339),
the longest and most detailed chapter with a detailed list and
description of the various stations, beginning with repentance.
It helps to recall again that historically speaking the discourse
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contained in this chapter is not to be found in the traditional
works of Islamic jurisprudence (figh), nor does it originate from
Qushayri himself. Among the stations he treats in this chapter
are mujahad (striving), khalwab (spiritual retreat), ‘uzlah (seclu-
sion), taqwa (God wariness), zubhd (renounciation), samt (main-
taining silence), kbawf (fear), raja’ (hope), huzn (sorrow),
khushii‘ (awe before God), tawadu® (humility), gana‘ab (suffi-
ciency), tawakkul (trust in God), yaqin (certainty), and ikhlas
(sincerity).
He finishes the Risalah with individual sections on:

e How God protects the hearts of the path’s shaykhs and on
the necessity of not opposing them (pp. 339-42).

e The Sufi practice of audition (sama’) (pp. 342-57)

e The miracles of God’s friends (awliya’) (pp. 357-92)

e Thevision of the Sufis (ru’yat al-qawm) (392-403)

e Spiritual advice for Sufi aspirants on the path (wastyab li al-
murid) (pp. 403-16).

Among his advice to the aspirants is that they should not
ascribe infallibility to Sufi masters. Instead, they should concede
their states to them, think well of them, and observe the limits set
by God Most High in everything that the master instructs them
to do. This is sufficient for them in distinguishing right from
wrong.

Conclusion

The Risalah al-Qushayriyah fi ‘Ilm al-Tasawwuf dates from
Islam’s classical period and is the product of a wide reaching
intellectual discourse that comprised all of the fields of the
Islamic intellectual pursuits of the time. It was written at a time
of sociopolitical turmoil, when the Islamic community had sepa-
rated into factions due to differing opinions along juridical,
theological, and creedal and/or ideological lines — not unlike the
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situation today among a large segment of the community. The
Risalab contextualizes for us the importance of maintaining
intra-Muslim dialog along the broadest possible lines, which
means that no areas of traditional discourse, including new ones,
should be excluded. A careful study of it and its author’s life and
times will help us understand some of the following points.

Ifta’ and fatwa are not the sole domain of jurists.

2. The domain of fatwa extends beyond matters of jurispru-
dence and legal discourse.

3. A given fatwa’s relevance may extend beyond its individual
socio-historical context. For example, the Risalah was
addressed to all Sufis in the lands of Islam.

4. Theological and juridical discourse played an integral role in
the formulation of what we know and understand of classi-
cal Sufism today.

5. The Risalabh can be read as a virtue-based ethical fatwa
(fatwa akhblagi) that affirms and elucidates that Sufism is not
an extraneous aspect of “mainstream Islam” that owes little
to the authoritative sources of Islamic intellectual discourse
or a sectarian development that occurred at a given point in
Islamic history.

6. The Risalab testifies to a living oral tradition throughout the
generations prior to its composition in 446/1054, in which
the ethics of virtue was seen as a means to radically transform
oneself.

Although Knysh’s translation leaves something to be
desired, particularly for the Arabist, but on the whole it is com-
plete and faithful to the original text in form and content.3° It
reads very well and renders accessible, in its tone and content,
this seminal work of formative Sufism to a broader audience
than ever before.
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Discussion

Discussant: Mahmoud Ayoub

Islam is based on submission to God and not the ideas of human beings. The
heritage that we attribute to the Sufi tradition — the ascetics, the “weepers”
who wept when they read a verse dealing with paradise, for which they longed,
or of Hell, which they feared — developed in the early days of Islam. Rabi‘a al-
Adawiyyah, the female mystical poetess, is generally considered to be the one
who moved Sufism away from asceticism and toward spirituality. We should
remember that with the esoteric influences on Sufism there came problems
that led to the persecution of al-Hallaj, the Martyr of Love. He gave Sufism a
bad name in the eyes of people in general, and thus the need for someone like
al-Qushayri to rehabilitate Sufism, as described by our speaker. The Risalah
explains the complete rootedness of Sufism in Islamic law and ‘agidab. Linvite
Dr. Honerkamp to compare the new translation with the partial translation by
the earlier Barbara von Shlegel. Some fatwas are book-length, but in what way
is the Risalah a fatwa rather than a manual of Sufism? Yes it contains criticism
of people who adopt ideas or rituals not practiced by the first and second gen-
eration of Muslims. They were usually called Ahl al-Ahwa’ wa al-Bid‘ah. In
the good-old days, and this says a lot about where we are now, people distin-
guished between good and bad bid‘ab. I think the formulation that every new
thing is a bid‘ab, that every bid‘ab is an act of going astray, and that every act
of going astray leads to the fire probably is a harsh judgment on a civilization
that gave so many new things to the world. I want to remind you that the only
religion to produce a truly universal civilization has been Islam. If our ances-
tors believed in this notion of bid‘abh, they would not have created the
civilization that they did.

Discussant: Moustafa Kassem

This paper opens our eyes to important issues. [ see two main themes: the actu-
al fatwa that the Ash‘ari tradition is founded in the Sunnah, and the discussion
of the Risalab that Sufism is rooted in Ash‘arism and thus also in traditional
Islam. This paper relates to the politics of fatwas. Some opinions may reflect
sociopolitical realities beyond the simple interpretation of text. The issue of
labeling also comes up. Labeling often takes us off the path of knowledge by
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causing us to focus on the label rather than the content. I want to talk about
interpretation. The right of people to their own knowledge, to not be bound by
other people’sideas, is what will keep us free. Sufi scholars interpret traditions
and verses in the light of their spiritual understanding. It was important that
you reminded us that the Sufi masters are not infallible. Was al-Qushayri’s
authority to issue fatwas broadly recognized in his own time, or only among
his followers? [ was glad that you mentioned the chains of transmission in the
book. It is important for freethinkers or any who wish to think for themselves
that they have the ability to investigate and question the validity of these
chains. The notions of good and bad bid‘ah are essential for our concerns. We
must not be scared in our scholarship that someone will accuse us of bid‘ah
because our conclusions differ from traditional scholarship or that one might
be accused of guilt by association for communing with those who have unpop-
ular ideas. We want to produce things that will benefit people. This requires us
both to be brave and informed.

Honerkamp: Shlegel translated only the terminology, leaving out the biogra-
phies. There is another translation by Rabia Harris, partial in one edition and
complete in the other. Although the footnotes were put at the end of the book
in shortened form and are difficult to access, the translation is very good. I said
that his fatwa was signed by the scholars of the day, recognized as an official
hadith, and there was no doubt in Qushayri’s community, not only among his
followers, that he was imam al-mutlaq.

The intention behind the book seems to be to address Sufis and non-Sufis on
his opinion and this makes it a fatwa. He says of God that “He knows by His
knowledge; He is powerful by His power; He wills by His will; He sees by His
sight” and this is straight Ash‘ari kalam. He states very clearly in the introduc-
tion to the text that the Sufi creed is one with the Ash‘ari creed.

Ayoub: That is what makes his book a manual. Its purpose is to lead people to
the Sufi path.

Honerkamp: I think this fatwa is in a religious context. He says plainly that
people define their terms in a way to make their meaning clear among them-
selves and to conceal them from those who disagree with their methods. I think
he is attempting not to interpret, but to define, terms from the Sufi perspective.
I agree with Br. Mustafa completely on the issue of interpretation. People too
frequently say, “God said ...” when they should say, “I believe that when the
Qur’an says this it means this....” I think Muslims tend to turn off their critical
faculties when they hear “God said ...” or “the Messenger said....” People are
not always quoting the Qur’an in Arabic when they say qal Allah.
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General Discussion

The challenge for us today is to try to bring spirituality to the discussion.
We may need a new word besides “Sufi.” We cannot help but label,
because categorization is part of knowledge. Wisdom is about bringing
knowledge to bear on life.

Figh is not something to which western converts can necessarily relate.
Not only in the West, but when you look at the spread of Islam all over the
world figh is not the attraction. It is interesting that when converts speak
of their conversion in a spiritual way they are immediately labeled “Sufi.”
That is why the suggestion that we may need a new term for spirituality is
so interesting.

The conclusion that the Risalah is a fatwa takes us back to the point that
we need a serious discussion to come up with a clear sustainable definition
of fatwa. Certainly islah is not the sole domain of jurists, but a fatwa is a
matter of law. Otherwise there would be fatwas in politics, economics,
and social science. We need more clarity. We don’t want to face extrem-
ism in our material life, but what about in our spiritual life? Islam
balances the spiritual and the material, and the challenge is to maintain
that balance. The stronger our relationship with Allah, the stronger
should be our relationships with our fellow human beings.

We don’t mind calling someone a faqibh or an usili, but as soon as some-
one is called a “Sufi” there is a problem. Sufism has its spokespeople,
history, and metho-dology. There is in the world what might be consid-
ered an extremely effective de facto Sufi tarigab that has had an enormous
impact on the world; however, itis not called “Sufi” or even “Islam,” even
though it has a shaykh named Fethullah Giilen: the Giilen Movement.
Islamic and Sufi principles deeply infuse it.

However else the fatwa was received, the Hanbalis objected to refuting
the Mu’tazilah on the grounds that to refute them would force you to
repeat their arguments. Yet the scholars of his day identified it as a fatwa.
Al-Qushayri said that you should not ascribe infallibility to the masters
because so many critics of Sufism today say that to be a Sufi you must
uncritically follow the master. He also says one should not be overly criti-
cal of them, but to think the best of them even when you don’t understand
them. Consider the case of the Moroccan shaykh Ahmad Zarouk, who
saw his master sitting with a bottle of wine and a beautiful young girl. He
walked out in disapproval, but the master called to him: “Come back!
This is vinegar and this is my daughter.” In other words, do not be so
quick to criticize what you do not understand.
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There is no Arabic word equivalent to the English “mysticism.” Sufism
became a label that really refers to the initiate’s clothing (course wool, or
siif), although some try to attribute it to other origins (like sofia). A fairly
well-known ninth-century Sufi observed: “Sufism used to be a reality
without a name, and now it is a name without a reality.” Other terms,
such as gnosis, can be used. It is about the love of God expressed through
poetry or the knowledge of God. Sufism is a rich heritage mirroring a rich
civilization. It is not, strictly speaking, a madhhab, but cuts across all legal
schools. Although the Shi‘a were hostile to Sufism in general, it developed
inIran prior to its becoming Shi‘a and still prevails there.

From the vantage point of the conference’s theme, some dimensions are
missing. A discussion of the methodology of fatwa from al-Qushayri’s
approach has already been mentioned. The main missing dimension,
however, is the pressure as well as the coercion he was under not only
from the authorities, but also the intellectual terrorism he faced from his
opponents. All of this must be exposed. We must make the point that they
are against the spirit of Islam. This addresses the issues of authority and
legitimacy we face today.

Sufism cuts across legal schools and sects. Sufism and figh have never
been mutually exclusive. In saying that figh is boring or complicated or
unattractive to new Muslims, we must be careful not to dismiss this
important part of our intellectual tradition. Shaykh Ibn Baha’i al-‘Amali
from southern Lebanon was an architect, poet, theologian, and hadith
scholar. The spiritual masters were also masters of figh and theology. For
these people every act has a metaphysical value attached to it, and it is the
scholar’s duty to identify each act’s metaphysical value.

The Risalab is a coming together of all of these fields. Sufis don’t call
themselves Sufis. They usually call themselves fuqara’. The negative
aspect of the nafs in the malamati perspective is that it is like a piece of
charcoal. No matter how much you wash it, it remains black. To change
its color you have to put it in a brazier until it glows and turns red. There
isn’ta Sufi way of making a fatwa. Al-Qushayri gave his fatwa as an “alim.
One of the greatest Sufis, Abdul Qadir al-Jilani, belonged to the Hanbali
madh-hab, as did others.

In some places the only thing people know about Islam is Sufism. Perhaps
Sufism’s origin is nothing more than a reaction against excessive legalism.
Different groups emphasize different aspects of Islam. As soon as we
name groups, we create opportunities for division and extremism. An
excessive emphasis on some values undermines others. Islam is a balanced
and harmonized teaching. The devotion in the West of certain days of the
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week to the spiritual and other days to the secular seems strange.
Emphasizing the intellect at the university but not at the church seems
strange.

Good Sufis are very introspective; there are others, however, like one very
well-known Sufi in the United States who has spoken against other
Muslims and loves to be in the corridors of power. He doesn’t know much
about Islam or Sufism, but he is Sufi shaykh who is known to the people.
Notall Sufis are ‘alims like Qushayri.

Those coming out of Christianity see that Islam cuts across so many cul-
tures. As soon as they become Muslim they have to ask: “What kind of a
Muslim will I be?” It seems that you need a way to distinguish yourself
among Muslims.

Perhaps our negative attitude toward Sufism is in large measure a reaction
against our nineteenth-century encounter with the West. We wanted to
show it that we were more rational than the Christians, and Sufism
became a victim of that desire.
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The Guardians of the Islamic
Marriage Contract and the
Search for Agency in Twelver
Shi‘a Jurisprudence

Vinay Kbetia

ABSTRACT

The legal nature of the Islamic marriage contract and its guard-
ians (‘awliya’ al-‘aqd) has been a source of discourse among both
classical and contemporary Imami jurists.? Although ‘awliya al-
‘aqd literally means “guardians of the contract,” it is indicative of
one or more individuals who have the authority to supervise the
contractual matters of any non-wali subject.? This paper will
attempt to examine the juristic debate over whether the mature
virgin of sound mind (al-bikr al-balighah al-rashidab) is required
to have the permission of her wal7 in order to get married.3

Introduction

Shi‘i jurists of various generations have offered different opin-
ions and rulings resulting from the differences that are attached
to different streams of hadith and supported by an absence of
any direct Qur’anic reference.4 That being said, the focus of this
study is largely limited to modern-contemporary discourse
(nineteenth to twenty-fist century CE/fourteenth to fifteenth cen-
tury AH). This undertaking is potentially substantial as it intends
to demonstrate the inner-workings and performative function of
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the contemporary Imami mujtabid, as he attempts to grapple
with intra-Imami ikhtilaf, all the while rendering a ruling on a
matter of crucial social-religious importance.$

The primary texts of interest are works of demonstrative
jurisprudence (al-figh al-istidlal) in which jurists evaluate the
textual sources (Qur’an and Hadith) through the matrix of usil
al-figh (principles of jurisprudence) in an effort to deduce a rul-
ing on any sharT (legal) matter.® These works are often written
in the form of commentaries upon earlier legal works such as
Shara‘i al-Islam (eighth/thirteenth century), or al-‘Urwat al-
Wuthqa’ (fourteenth/early-twentieth century), which then serve
as traditional indicators of ijtihad and discourse among Imami
jurists.” Although the jurists covered in this essay are primarily
products of nineteenth to the twenty-first-century seminaries of
Najaf and Qum, it becomes clear upon perusal of their work that
these jurists make no mistake of recognizing and mentioning the
Imami juristic tradition of the past millennia. However, as a part
of these works they include the legal opinions of past scholars
while being cognizant of the fact that in their role as mujtabids
they are not legally bound by the exegesis of those who preceded
them.

The implications of this understanding is that, upon examin-
ing the juridical tradition, the mujtabid may break with the
predominant opinion or choose to reify it. In the event that the
jurist parts with the predominant opinion and/or generates a
new ruling all together, new legal possibilities and alternative
avenues of a conservative or liberal resonance are created for
those Shi‘is who adhere to the system of imitating the jurist
(taglid). Furthermore, the creation of alternative avenues or
rejection of the predominant contemporary outlook has the
potential to create instability within the Shi‘i legal hierarchy,
where the jurist’s credentials and credibility may come into ques-
tion, in addition to stirring conflict within certain community
settings where believers follow different jurists with diametrically
opposing rulings.8
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Contemporary jurists are of two opinions. The first group
requires the consent of the wali (in most cases the father or
grandfather), and the second group, the minority, does not
require the consent of the wali. In the texts of demonstrative
jurisprudence the conclusion of the first group is tashrik (shared
agency between father and daughter), and the position of the sec-
ond group is istiglal al-bint (agency of the daughter).9 All the
texts consulted in this study set out to discover and define
istiglaliyah. The question arises: Why is there not a similar con-
tention and discourse concerning the betrothal of a minor who
is, in fact, legally bound by the marriage contract, with no choice
in the matter, upon reaching the age of maturity? The lack of
contention on this seemingly iniquitous situation is due to the
conformity one finds in the corresponding hadith traditions,
thus leaving the mujtahid with virtually no legally acceptable
avenue of protest.1°

By conducting a close textual analysis of Ayatullah al-Sayyid
Abul Qasim al- Khu’i’s (d. 1993) Mabani al-‘Urwat al-Wuthqa’
(representing the first group) and Ayatullah al-Sayyid Sadiq al-
Ruhani’s (b. 1926) Figh al-Sadiq (representing the second
group), I intend to explore some of the intricacies involved in
ijtihad, which includes but is not limited to the hermeneutics of
usiil al-figh and hadith sciences, while showing how these
hermeneutical devices affect the eventual fatwa. Second, I will
briefly explore the opinions of the four imams of the Sunni
school and compare them to the various Shi‘i positions. I do this
for two reasons: (1) the Shi‘ilegal tradition employs the principle
of mukbalafat al-‘ammab (opposition to the Sunnis) as a means
of resolving contradictory reports?T and (2) since the four schools
are divided among themselves, how effective is mukhalafab li al-
‘ammahb as a tool for resolving bifurcation?12

An overarching concern throughout this essay is the dilemma
surrounding hujjiyab (evidentiary or probative value), namely,
which traditions and meth-odological devices constitute a suffi-
cient degree of hujjiyah. As will be demonstrated, the answer to
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this question is tortuous and equivocal. Lastly, I will attempt to
explore the social function of compatibility (kafa’ab) and al-‘adl
(prohibition from prevention of marriage) and its potential
effects on power dynamics in the Islamic family structure.’3
While I do explore some notions of gender and social condition-
ing, this paper is chiefly concerned with describing and examin-
ing how Imami jurists approach the traditional sources of law
(Qur’an, Sunnah, and reason), all the while making use of the
elaborate mechanisms and potential of current scholarly exege-
sis through the live issue of contested notions of agency a propos
the marriage contract.

The Hadith Tradition and Juristic Discourse

The Imami akhbar collection is replete with reports advocating
three kinds of agency (istiqlaliyah): independence of the father,
independence of the daughter, and joint agency.™4 I intend to
show how the copious number of conflicting reports has gener-
ated extensive discussions, drawing upon the hermeneutics of
usitl al-figh (principles of jurisprudence) and dirayat al-hadith
(the contextual study of hadith) to establish otherwise missing
contextual evidences (gara’in), reconcile seemingly disparate
traditions (al-jama‘), and/or prefer one or more textual or
rational evidences over the other (al-tarjih).*s

There are nearly twenty-three istiglal al-ab traditions found
in the four principal Imami hadith compendiums, which
unequivocally assert the father’s absolute authority.’¢ Due to
their copious number I shall cite two acclaimed reports:

(1) Ibn Abi Ya‘fur - Imam Ja‘far al-Sadiq: “Do not marry virgin
daughters except with their fathers’ permission.”17

(2) Muhammad b. Muslim - Imam al-Baqir or al-Sadiq: “Do not
seek the counsel (la tasta’maru) of the jariyabh (spinster)
when she has two fathers (biological father or paternal
grandfather), she has no authority in the presence of her
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father, and he said: Everyone must seek her counsel (permis-
sion) except the father.” 18

Both of these traditions emphasize the father’s privileged
position within the family structure and enforce normative
patriarchy in which only the father will do best for his daughter
and no authority shall intervene in this process. Furthermore,
hadith compilers such as al-Kulyani (d. 329 AH), al-Saduq (d.
381 AH), and even al-Tusi (d. 460 AH) often arranged and listed
the akhbar in such a way to enunciate their own legal position.
As Robert Gleave has aptly demonstrated, al-Saduq and al-
Kulyani used the traditions as a means of asserting their legal
opinions, and I see no predicament in extending and applying
Gleave’s analysis to this case.™9 Furthermore, Ibn Abi Ya‘fur’s
tradition is listed first in both furi‘ al-kafi and man la yabhdurubu
al-faqih, which is indicative of their repute and importance.
Also, both al-Khu’i and al-Ruhani deem them to be sarib (clear)
and sahib (authentic).2° In fact, I do not hesitate to assert that
nearly all Imami scholars consider them, in addition to six or
seven others of similar genus, acceptable according to the stan-
dards of traditional hadith sciences, not only due to complete
isnads (chains of transmission) but also because their reporters
include the likes of Muhammad b. Muslim, Zurara b. Ayan,
Fudayl b. Yassar, and Ibn Abi Ya‘fur, to name but a few.

From a rijal perspective, reports carrying the names of these
second-century Shi‘i’s are of significant value.2* Also,
Muhammad b. Muslim’s tradition prohibits ijbar (compulsion)
for all guardians except the father, indicating that everyone else
is required to seek her permission (yasta’maruba kullu abadin
ma ‘ada al-ab) prior to contracting a marriage on her behalf. The
apparent signification of this would imply two things: (1) the
father reserves the right to compel his teenage or young daughter
(al-jartyab) into a marriage of his choice, and (2) that he has a
select position within the nuclear and extended familial net-
work.22 To further emphasize paternal agency, al-Khu’i cites a
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supporting tradition: “None can annul the marriage except the

father.”23
For al-Khu’i, this tradition is a clear indication that the mar-

riage contract should be a joint venture and a process of
consultation between the wali and his subject. But the question
remains: Is the father above this call to ishtirak (joint agency)?
The answer to this question is no, because the istiglal al-ab tradi-
tions did not prevail for either al-Khu’i or al-Ruhani due to the
presence of opposing (mu‘arid) traditions. It is at this juncture
that the hermeneutics of jurisprudence and hadith become espe-
cially pertinent. The following are four examples of mu‘arid
reports:

(3) Safwan b. Yahya sought the advice of Musa b. Ja‘far (Imam
Musa al- Kazim) regarding the marriage of his daughter to
his nephew. The Imam said: “Go ahead with it, with her sat-
isfaction for surely she has a propensity towards it within
herself...”24

(4) Al-Fudala’ - Imam Ja‘far al-Sadiq: “The woman who con-
trols-owns herself and is not feeble minded and has no
guardian over her, she may marry without the permission of
her guardian (wali)” .25

(5) Zurara b. Ay‘an - Imam Ja‘far al-Sadiq: “If a woman con-
trols her own affairs, [thatis] she sells [goods], purchases, she
is free, she acts as a witness, and she gives forth from her
wealth as she wishes. Then surely her affair is acceptable, she
may marry if she so wishes without the permission of her
wali. If this is not the case, her marriage is not permissible
except with the permission of her walz.” 26

(6) Sa‘dan b. Muslim - Imam al-Bagqir: “There is no harm in the
marriage of a virgin if she is content (with the proposal) with-
out the permission of her father.”27

Both al-Khu’i and al-Ruhani accepted the third hadith as
sarih and sabih. That being said, al-Khu’i combined it with the
contents of the previous two reports. This combination or
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harmonization between reports is described by al-Khu’i as al-
jam‘ab (reconciliation).28 Consequently, by combining and
reconciling them he arrived at the conclusion of al-tashrik (joint
agency) in which the father cannot compel his daughter into a
marriage without her consent, and she cannot marry without his
consent. Also, in harmonizing these traditions he is not required
to reject one group over the other, but to consolidate the two
positions; istiglal al-ab and istiglal al-bint, thus resulting in
ishtirak. Put another way, since both the aforementioned
positions stem from “authentic” reports, al-Khu’i essentially
harmonizes their content by allowing them to speak to each
other by stating that the father does have a position of authority
(istiglal al-ab) to authorize or reject a marriage contract for his
virgin daughter, but at the same time the correctness of the ‘agd
(contract) relies upon her willful consent, thereby creating a
position of tashrik29 This shared agency does not prevent her
from contracting her own marriage, except that its validity relies
upon the father’s consent.3° As far as al-Khu’i is concerned, he
could only consolidate and rely upon traditions that he regarded
as both sahih and sarih, as per his exegetical estimation.
Furthermore, for al-Khu’i, the position of joint agency is congru-
ent with the Qur’an, the Sunnah, and stands in opposition to the
predominant position of the Sunnis (al-‘Gmmah). Therefore,
with these supporting factors he reconciles the traditions and
adopt the joint agency position.3*

Keeping in mind the nuanced technicalities, joint agency
essentially views marriage as a family matter requiring mutual
respect between the father-grandfather and the daughter.32 In
keeping with patriarchal norms, the mother and brother have no
legitimate claims to agency in this matter. Furthermore, al-
Khu’i’s intermediate position affirms the prevailing opinions of
akhbari and usili Imami jurists, among them al-Hurr al-‘Amili
(d. 1120 AH), Yusuf al-Bahrani (d. 1186 AH), Sayyid Muhsin
Hakim, Muhammad Ali Araki, and Sayyid Sistani — al-Khu’i’s
own successor and most prominent legal authority in Najaf.33 It
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should also be noted that al-Khu’i’s eventual ruling, akin to that
of Sistani, was that the mature virgin of sound mind must seek
her father’s permission to get married according to obligatory
precaution (ihtiyat wujitban). The validity of the marriage
contract relies upon both father’s and daughter’s consent.34
Obligatory precaution means that due to a lack of absolute cer-
tainty and the presence of clear ikhtilaf, al-Khu’i still considers
idhn (consent) to be compulsory; however, in this case his
followers are permitted to refer to another mujtahid if they so
wish.35

Lastly, germane to the matter of tashrik are the circum-
stances surrounding the marriage of Ali and Fatimah, of which
Shaykh al-Tusi has provided an interesting rendition in his Kitab
al-‘Amali. Tt is alleged that upon Ali’s request for Fatimah’s
hand, the Prophet told Ali that other men had asked for her
hand, but that each time he saw an expression of displeasure on
her face (ra’ytu al-kirahah fi wajhiba). Despite this, the Prophet
explained to her the religious merits and divine approval of Ali’s
proposal. Then, noticing no displeasure (in her facial expres-
sions) he said: “God is great, her silence is her acceptance.”36
This report expresses two notable factors: (1) the Prophet sought
her permission and by doing so set a precedent for Muslims and
(2) by emphasizing Ali’s spiritual attributes he asserted that there
was no other suitable or equal (kafi’) partner for her.
Accordingly, this report delineates the importance of kafa’ab
and its faith-based characteristics.37 Furthermore, if this event is
read through the developed notion of Prophetic authority
(walayab) in this instance, the Prophet would have had a dual
walayab over his daughter both in his capacity as her father and
the Prophet. But despite this, he allegedly sought her consent.38

Reports four through six are the primary source of ikhtilaf
and site of juristic discourse. What is intended by discourse here
is that jurists approach these reports aware that their evidentiary
value and authenticity have been debated in the past. Keeping
this in mind, both Khu’i and Ruhani carry out their own evalua-
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tion of the material at hand. As will be demonstrated, at this
point the ijtihad of the student (al-Ruhani) and that of the
teacher (al-Khu’i) part ways.39 There are two reasons for this, so
to speak; tashrik would not be viable in light of these two
reports, and the istiglal al-bint position would arguably not exist
without them.

Report four is deemed to have a complete chain of narrators,
and thus is sahih by rijal standards. That being said, al-Khu’i
and al-Ruhani disagree over its evidentiary value (hujjiyah). Put
another way, it is the content (matn), at issue, not the sanad, thus
emphasizing the importance of both content and chain in the
process of demonstrative jurisprudence. Two problematic points
arise upon analysis of its content: First, jurists are unsure of the
implied meaning (murad) of malakat nafasaha and la mawla
‘alayha.4° Similar complications concerning hujjiyah arise upon
analysis of other malikah reports, namely, abadith that allow
the malikah woman to marry without the consent of her wal7.41
On this accord, al-Khu’i questioned its judicial value by stating
that malikah, as expressed in this report, could be rendered or
interpreted as al-jariyah (free or slave) virgin or non-virgin,
hence leaving its application in doubt. Likewise, he is unsure as
towhat la mawla ‘alayba implies: Does it mean she does not have
a father, or rather, that there is no guardian in general?

Therefore, by variegating the hadith’s intended meaning he
renders it sahih but ghayri saribh (unclear), and mutlagab (having
a general and unrestricted meaning).4> The primary reason al-
Khu’i rejected the hujjiyah of these reports is because, in his
view, the istiglal al-ab and tashrik reports are sarih and sahih
and numerous, as opposed to the malikah reports which are
sparse in number and lack linguistic clarity. Likewise, al-Ruhani
admits that the report is open to the same questions posed by al-
Khu’i, but nevertheless insists that it is possible to interpret it as
applying to the virgin (who controls her own affairs) and, sec-
ond, la mawla ‘alayha could include her father thus rendering
mawla in a generic fashion.
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But the question remains: How do we interpret malakat naf-
saba? Put differently, does her right to enter into a marriage
contract without her guardian’s (father or grandfather) consent
may only take effect in the absence of her wali? Or conversely,
does her authority over the marriage contract remains even in
the presence of her guardian, thus not obliging her to seek con-
sent to ensure the marriage’s validity (siba)?43 In the view of
al-Ruhani the answer is the latter, since he cites report five in an
effort to shed further light upon the contested murad of
maliktyab al-‘amr.44 The transmission from Zurara in the fifth
report refers to the woman who controls her own affairs,
engages in commerce, is a free woman (hurrah), and is financially
independent. The three aforementioned functions serve to clarify
the contested notion of a woman’s malkiyabh.

Further, this tradition is of paramount importance in not
only qualifying the virgin’s agency in concrete terms, but also
allowing her to demonstrate her independence by partaking in
the mentioned activities (e.g., buying, selling, and witnessing)
that constitute malikiyat al-‘amr. Therefore, in the view of such
scholars as al-Ruhani this report acts as a takbsis (specification)
of the previous khabar. Put another ways, it has the potential to
further clarify and define a contested murad, albeit the empow-
ered woman in this report could be equally a virgin or non-
virgin. Regardless, it sheds light on the function of malikiyah.

Aside from the report being ghayri sarih, al-Khu’i considers
the chain of narrators to be da‘if (weak).45 In the Mabani al-
‘Urwa, he rejects this report on two grounds: (1) he claims that
he is unaware by which chain al-Tusi has transmitted from Ali b.
Isma‘il, although it is probable that he used the same sanad as
Saduq, and (2) the reporter in question, Ali b. Isma‘il, has not
been authenticated.46 ‘Adam tawthig (absence of authentica-
tion) means that he is not known to have been among the
principle sources or mashayakh listed in the hadith books that
have been authenticated, despite the fact that he is described as
one of the earliest Imami-Badran theologians of the mid-second
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century hijri.47 Instances such as this demonstrate how al-Khu’i
implements the enterprise of hadith-rijal analysis and hermeneu-
tics as way to reject the sanad of a report that has otherwise been
accepted as authentic by the majority of his predecessors and
contemporaries.48

The sixth report is the most sarih of all the mu‘arid reports,
as it clearly delineates that the virgin may marry whom she wills,
provided that she is content (radiyat). However, despite its
apparent clarity, its chain of transmission has been scrutinized
by Imami fugaha’.49 Several of al-Khu’i’s contemporaries con-
sider the principal transmitter, Sa‘dan b. Muslim to be
unauthenticated and majhil (unknown) and, as result, the
report is by and large deemed be da‘if.5¢ Al-Khu’i, being cog-
nizant of this, nevertheless stipulates that his reason for rejecting
this kbabar is not due to Sa‘dan. In fact, al-Khu’i authenticates
him by employing general authentication (tawthiqat al-‘ammab)
because Sa‘dan is listed in the isnads used by Ali b. Ibrahim al-
Qummi (d. 310 AH) in his tafsir and Ja‘far b. Muhammad b.
Qawlawayh (d. 369 AH) in his Kamil al-Ziyarat.s* That being
said, it should be noted that al-Khu’i altered his position toward
the end of his life, when he only authenticated the mashayikh
(teachers) of Ibn Qawlawayh and Ali b. Ibrahim al-Qummi.52

However, in addition to Sa‘dan being unauthenticated,
Khu’i rejects the report by claiming that Sa‘dan never transmit-
ted any traditions to Abbas b. Ma‘ruf, the second reporter in the
chain hadith. On this note, al-Ruhani vehemently disagrees with
his colleagues and claims that the charge of ‘adam al-tawthiq
(absence of authentication) with regards to Sa‘dan is without
merit and the remaining part of the chain is in order.53
Furthermore, the biographical works allege that Abbas b.
Ma‘ruf was a companion of the Eighth Imam (Ali b. Musa al-
Rida’), thus leaving the period of the Seventh Imam remaining in
between and leaving open the possibility that Abbas b. Ma‘ruf
may very well have transmitted from Sa‘dan. This tradition
serves as the axis upon which the discourse of istiglal al-bint
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revolves, due to it being the only clearly worded and “authentic”
report of its kind.54 Consequently it is of unquestionable impor-
tance for al-Ruhani to authenticate its text and chain, and by
doingso he lends it a credible degree of hujjiyab.

The evaluation of the aforementioned hadith traditions
reveal the nuances and performative nature of dirayat al-hadith.
Put another way, hadith analysis and its usage as a means of
istinbat depends largely upon the individual mujtabid’s herme-
neutical and rational assumptions. Moreover, the act of istinbat
al-abkam is the performance of careful and judicious #tibad in
which the mujtabid uses the necessary hermeneutical tools to
validate his eventual conclusions. This validation is especially
important for al-Ruhani, as his exegesis of the hadith and even-
tual conclusions represent a dissent from the predominant view
of his colleagues.

Lastly, the complex and conflicting methods of hadith analy-
sis are reflective of a highly advanced discourse with similar but
not entirely parallel hermeneutical concerns in the pre-modern
juristic tradition, as reflected in the works of al-Sayyid al-
Murtada (d. 436 AH), Muhaqqiq (d. 672 AH), Allamah al-Hilli
(d. 648 AH), and Shahid al-Thani (d. 966 AH). One example of
divergence can be seen in the approach to the hadith tradition.
Whereas previous scholars such as al-Tusi and al-Murtada con-
sidered the question of authenticity, contemporary dirayat
al-hadith raises a greater number of concerns regarding both
these reports’ content and transmitters. In other words, as the
discipline of hadith has evolved, the criticism and analysis has
become sharper and more detailed.55 On the same note, it has
been shown that this development prompted jurists such as al-
Khu’i to implement creative hermeneutics of authentication
(tawthig) and de-authentication of certain rijal over others.
Another example is that contemporary Imami jurists discuss the
hermeneutics surrounding juristic preference and combination
of reports as a way to resolve the ikhtilaf on this legal issue,
whereas medieval Imami jurists such as Allama al-Hilli did not
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raise the same concerns while attempting to contend with the
ikbtilaf concerning the al-bikr al-balighab al-rashidah.56

Juristic Preference (al-Tarjih) and Opposition to the
Sunnis (Mukbalafah li al-‘Ammah)

Juristic preference is the process of selecting one or a group of
traditions with similar or identical content over all others.57
Unlike Sayyid al-Khu’i and most others, al-Ruhani stipulates
that upon realizing the impossibility of reconciling (‘adam
imkan al-jama’) the istiqlal al-ab with istiglal al-bint reports he
decided to prefer the istiglal al-bint reports above all others.58
Thus in this case there are essentially three important factors to
keep in mind; ideally the preference must be in accordance with
the Qur’an and Sunnah, and be in opposition to the Sunnis.59 To
assert his tarjih, Ruhani uses two hermeneutical devices in addi-
tion to the Qur’an: al-shubra al-fatwa’tyab (the prevailing or
most familiar legal judgment), and ga‘adat tasalut al-nas ‘ala
anfusibim (principle of governance over oneself).6© As will be
demonstrated, neither principle is traditionally among the mura-
jjihat (the established criteria for the preponderance of one
tradition over another).6T

In the case of shubra, Ruhani asserts that the prevailing juris-
tic opinions of past scholars have been istiglal al-bint, namely,
the mentally mature virgin does not require her wal?’s permis-
sion to get married. He also cites Sayyid al-Murtada’s claim that
there is a consensus (jjma‘) on this matter. Consequently, by
implementing shubra, he is vesting the legal opinions of the past
with a considerable degree of hujjiyah and implementing it as a
part of his #jtihad.6> Although a comprehensive examination of
the opinions of al-Murtada and his Imami colleagues is beyond
the scope of this study, al-Ruhani is not far-fetched in claiming
that istiglal al-bint position was a predominant one among
major thinkers such as al-Murtada and Allamah al-Hilli.63
That being said, one would be hard pressed to characterize it as
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constituting the overwhelming position of both the gudama’
(early scholars) and the muta’akbkbirin (later scholars).64 Put
differently, upon careful assessment of the Imami legal tradition
from al-Saduq onward it would be hard to assert that this posi-
tion is the most prominent one.é5 Furthermore, how are we to
understand Sayyid al-Murtada’s claim that the Imami jurists
have an ijma‘“al-taifa (group consensus) regarding istiqlal al-bikr
to begin with?

Perhaps Murtada’ used the term jm4a° to indicate the collec-
tive opinion of himself and those present within his scholarly
circle. However, even in this case it cannot be known for certain
whether his own esteemed instructor Shaykh al-Mufid (d. 413
AH) and the most senior student, Shaykh al-Tusi (d. 459 AH)
would be included in this claim to consensus since they are
alleged to have both held the position of istiglal al-ab. Further-
more, both al-Mufid and al-Tusi are said to have preferred the
compromise position of tashrik even if the daughter can show
the ability to care for her own affairs.66 This puzzlement arises
from the fact that between the Nibaya, Mabsit, and the Tibyan,
al-Tusi is said to have held the istiglal al-ab, tashrik and the
istiglal al-bint positions, although Ibn Idris al-Hilli claims that
al-Tusi retracted his initial ruling of istiglal al-ab as stated in the
Nihaya, only to give complete agency to the bikr, as cited in the
Tibyan, which Ibn Idris alleges was his final work and reflective
of his final opinion. However this claim is also somewhat
dubious.67

In the case of al-Mufid we encounter a similar uncertainty
because according to his most infamous work on substantive
jurisprudence, the Mugni‘a, he states clearly that not only does
the daughter require her father’s permission prior to marriage,
but the validity of the marriage contract hinges upon his consent
alone. Conversely in a treatise attributed to him, Abkam al-
Nisa’, al-Mufid states that if the daughter were to marry without
her father’s permission, such a marriage would be in violation of
the established practice (al-sunnah) of the Infallibles but
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nonetheless valid (madiyan).68 Once again there is no com-
pelling textual evidence to give absolute preference to one of
these opinions over the other.¢9

Nevertheless, al-Ruhani contradicts himself at the very
beginning of his discussion where he claims that istiglal al-ab
wa al-jadd to also be the prevailing position among the earlier
scholars.7° Furthermore, al-Khu’i was explicit in his rejection of
al-shubra l-fatwa’tyab: “Aside from the most prevalent authen-
tic and unauthentic traditions on a given subject, there is no
other type of shubra when attempting to implement juristic pref-
erence.”7! In other words, the only kind of prevailing position or
shubra a jurist can hold fast to is that which is based on the con-
sensus of the Imams’ companions. But even in this case, it must
be grounded upon a confirmed chain of narrators.7> This is
reflective of al-Khu’i’s general concern and emphasis on discov-
ering textual evidence, rather than predominant legal rulings of
past jurists that, for him, do not constitute substantial enough
evidence for tarjih. This is also indicative of al-Khu’i’s belief that
the opinions of previous scholars, including any claims to ijma°,
should be considered but do not have significant probative value
unless they unveil the opinion of an Infallible (kashif ‘an ra’i al-
ma‘sim). In the absence of this, these claims are to be considered
to be al-nazar (speculation).73

Interestingly enough, al-Ruhani expresses a similar theoreti-
cal sentiment with regards to both al-shubra and al-ijma“. In fact
he states that al-shubra al-fatawaiyya is the weakest form of
shubra, for it is one in which the jurist is not aware of the basis of
the prevailing ruling. Furthermore in the case of its implementa-
tion as a means of juristic preference, the fatwa must, with
perceptible certainty (hass), be grounded upon a transmission
from an infallible and not arbitrary opinion (ra@y’7).74 Despite the
seeming theoretical congruity, the significant practical cleavage
between these two Imami mujtahids indicates the subjective
nature of elements of usil al-figh, especially when it comes to the
importance given to applying precedence to resolve a bifurcation
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in the tradition. For al-Ruhani, his perception of an overwhelm-
ing precedence of istiglal al-bint fatawa’ issued from such
prominent authorities such as Sayyid al-Murtada’ and Allamah
al-Hilli is enough to vest the position with a weighty probative
value, especially due to their close proximity to the period of the
Imams and their companions in comparison to himself. For al-
Khu’i and others, such as Muhammad Rida Muzaffar, a mujta-
hid’s reliance (ta‘wil) upon another jurist’s rulings defeats the
purpose of ijtihad, because according to their logic a mujtahid
is a scholar who can perform istinbat (extracting rulings from
their sources), thus negating the purpose of imitating earlier
scholars.7s Consequently, one can say that the question of
walayah over the pubescent virgin is a question of competing
earlier visions bringing forth the contested role that legal prece-
dent plays in Imami demonstrative jurisprudence.

Al-Ruhani uses the second device, ga‘adat tasalut al-nas ‘ala
anfusibim, as a form of sunnah and thus claims that based on
this principle istiglal al-bikr is in complete conformity with the
sunnab. It should be mentioned that according to the texts of
qawa’id fighiyah (legal maxims) there is no direct nass (explicit
textual rulings) to support this principle.7¢ Being fully aware of
this, he cites ijma‘ in order to establish it as an absolute sunnab
(al-sunnab al-qgat‘Tyah), a matter of established practice beyond
doubt supported, in principle, by the Qur’an and/or the Four-
teen Infallibles.77 Upon further examination, due to the absence
of a direct nass, the contiguous juristic principles would be “the
freedom to spend one’s wealth as he or she wishes” and “no
harm or injury” (la darar wa la dirar). In other words, the jurist
may extend the implications of these principles to serve as sup-
port for tasalat al-nas due to absence of a direct nass.78 Although
there may be no direct textual indicator, jurists describe tasalut
al-nas ‘ala anfusibim as an overarching ‘aqli (rational) and fitr7
(instinctual) concept that posits that humans and some animals
have the freedom over their own bodies and hence have the right
to act in their best interest.79 Furthermore, he claims this
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sultanah over one’s person is complete (t@mma) and absolute
(mutlagah).8°

As liberal and contemporary as this statement may seem, it is
ripe with incongruity and essentialism for the simple reason that
Islamic law gives much greater preference to responsibilities
than to rights. In the Imami legal and doctrinal view, the rights of
God, the Prophet, and the Imams outweigh the rights of the indi-
vidual. Furthermore, his scenario has the potential to raise some
foundational questions: If a virgin woman is free to marry whom
she wills without her father’s consent, then by the same token of
tasalut al-nas ‘ala anfusibim should she not have the freedom to
divorce as she wishes or donate her organs? But the reality is that
Ruhani is inconsistent and does not implement this principle as a
way to allow either freedom.8* That being said, al-Khu’i would
certainly have rejected the principle of sultanah ‘ala al-nafs (gov-
ernance over the self) because, according to his understanding,
an ‘aqliijma‘ of this type is not among the murajjibat.82 Further-
more, al-Iraqi noted that a principle such as the freedom over
one’s person is a general overarching concept (‘umiim) that can-
not be included in the form of a condition (shart) as a part of a
marriage or financial contract. Hence, it has no applicability in
this context.83

The debate and discourse over the applicability of such a
principle in the context of marriage demonstrates the ever-pre-
sent tension between al-‘agl and al-naql: Just how far can a
mujtahid extend and apply rational-philosophical concepts in
the absence of a mubkam (authoritative) hadith report? The
answer is beyond the scope of this study and by no means
straightforward, as it depends upon the individual mujtabid’s
hermeneutical, epistemological, and social outlook. Nevertheless,
the above analysis reveals the variegated nature of contempo-
rary Imami wusil al-figh and the lengths to which jurists
implement hermeneutical devices in order to resolve ikhtilaf.

The second element of an ideal #arjih should ideally be
muwdfaq bi al-kitab (that which is congruent with the
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Qur’an).84 In this case, the Qur’an does not mention the
guardian and the virgin; however, the itlaqat (general dispensa-
tion) of the verses forbid the guardian to prevent the divorced
woman from marrying whom she wills or return to her husband
after her waiting period ends.85 Ruhani does not explore the
verses in detail at all, but instead lists them as supporting
evidence keeping in mind that they can be understood as general
guidelines and not as having any specific and particular
(mugqayyid) evidentiary value. Although he does not explore
these verses in detail, Muhammad Jawad Mughniyyah has done
so in his Tafsir al-Kashif under the exegetical rubric of Q. 2:232:
“And when you have divorced the women and they have ended
their term (of waiting) then do not prevent them from marrying
their husbands when they agree among themselves in a lawful
manner...”8¢ Although this verse concerns divorced women,
Mughniyyah attempts to build a case for the virgin by stating
that if she behaves in a way that demonstrates her maturity and
ability to distinguish right from wrong, then she should have the
right to decide what is best for her without outside interference.
He contends that the guardianship surrounding marriage should
be similar to other matters, that is, if she is independent (mus-
taqillah) in her other life affairs (e.g. education and wealth), then
likewise she should be free to choose her own husband. This line
of argumentation essentially draws upon rational-ethical ideals
to extract hujjiyah from an otherwise mutlaq verse.87

The final element of juristic preference is mukhbalafah li al-
‘ammab (opposition to Sunnis), in which the Imami jurist
resolves an apparent contradiction by choosing the position that
does not conform to the view(s) of Sunnis. Implementing this
principle serves two purposes: (1) it affirms Imami sectarian
identity as a legal school (madbhab) and devalues the views of
the “other” and (2) enables Imami jurists to conveniently resolve
contradictions within their own tradition by claiming that since
the Infallibles (m2a‘sumiin) cannot contradict themselves or each
other, those apparent contradictions must be as a result of
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dissimulation.88 Thus in the event of contradictory reports,
those reports which resemble the position of non-Shi‘a must
have been verbalized under duress by the Imam to protect him-
self and his followers by not attracting any undue attention from
those who would wish them harm.89 Keeping this in mind, both
al-Khu’i and al-Ruhani claim their positions oppose the majority
(mashhir) Sunni position. In the case of al-Khu’i, the tashrik
position would be mukhalaf to al-Shafi‘i and Malik, who state
that a father is not required to seek the permission of his virgin
intellectually sound (al-‘agilab) daughter, but that it would be
preferable if he did s0.9°

As straightforward as this may seem, this mas’alah (case) is
also a point of tension for al-Shafi‘i and Malik. Al-Shafi‘i is con-
fronted with the traditions stressing the father’s authority on one
hand and Prophetic practice of seeking the virgin’s idhn on the
other. As a result, he recommends that the father seek her con-
sent and take care not to select a partner displeasing to her.9t
Malik preferred the predominant Madinan custom, where al-
Qasim b. Muhammad and Salim b. Abd Allah would give their
virgin daughters in marriage without seeking their consent.92
Muhammad Fadel argues that although this position has been
ascribed to Malik, the father’s role and function is not clear cut
and, in reality, the virgin can circumvent jabr and even contract a
marriage without the guardian’s consent. As ideal as this may
seem, one should keep in mind that thisis a “reinterpretation” of
Malikilaw and not the predominant view.93

While al-Khu’i’s conclusion is in line with the majority of his
colleagues, it is also mukhalaf to the opinions of al-Sadugq, Ibn
Abi ‘Aqil, and al-Tusi who, like Malik and al-Shafi‘i, allow the
father to compel his virgin daughter to marry.94 Furthermore,
Ibn Rushd also states that the Sunni jurists disagree as to whether
the guardian’s idhn is a condition for a valid marriage.?5 Aside
from the Hanafis, Sunni jurists extend guardianship to the eldest
brother, paternal uncle, and, in the event of their absence, the
state.9¢ This demonstrates that the opinions of Malik and al-
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Shafi‘i were by no means monolithic and that the Sunni positions
are also wrought with ilkbtilaf and debate over hujjiyat al-
akbbar and the practice of the Tabi‘un.

Among the four Sunni imams it is alleged that only Abu
Hanifah did not require the pubertal virgin woman to seek her
father’s permission, although he deemed it would be preferable
(mustahabb) for her to do s0.97 He supports this ruling by using
the Qur’anic verses previously mentioned, supported by logical
reasoning, that essentially states that if a woman is intellectually
sound (al-‘aqilab) and her behavior (tasarruf) demonstrates her
independence, then she should be given the agency to contract
her own marriage.98 Furthermore, an often overlooked similarity
between the Imami ikhtilaf and that of their Sunni counterparts
is the conflict over the inferred ‘illa (ratio legis). As it were, by
means of speculative reasoning (al-‘agl) and ijtibad, Abu
Hanifah held that it is the minority (lack of buliigh) that is the
ratio legis behind allowing the father to compel his minor daugh-
ter or son to marry. On the other hand, al-Malik and al-Shafi‘i
held that the inferred ‘illa was not her minority but her virginity;
so long as she is a virgin the guardians have walayab al-ijbar
(coercive guardianship).99 Ijbar can be described as a form of
coercive force in which the father may marry off (al-inkah) his
virgin daughter (pubescent or otherwise).10°

The Imami madhhab continues to disagree over the inferred
‘illa as well. In fact, this is why Sayyid al-Murtada’ clearly points
out that Abu Hanifah’s position is muwafaq with what he per-
ceived to be the Imami consensus (ijma‘) or collective under-
standing, that is istiqlal al-bikr.1°* Furthermore, a similar
rationale led Muhaqqiq al-Hilli and al-Allama al-Hilli to assert
the very same position as al-Murtada’, contrary to the alleged
tashrik positions of al-Tusi and al-Mufid, in addition to later
medieval jurists such as Zayn al-Din al-‘Amili (al-Shahid al-
Thani).*°2 Correspondingly, while such contemporary Imami
jurists as al-Khu’i, Sistani, and others do not permit walayat al-
ijbar upon the bikr balighab rashidah, they also do not allow her
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to marry without her father’s permission due to her virginity,
even if she is rashidah (mentally sound and mature), because that
is the governing ‘lla for the ruling. The essential distinction to be
made here is that the father is not in a position to coerce his virgin
daughter into marriage, hence ijbar is not permitted. In contrast,
al-Ruhani, Mughniyyah, and Fadlallah do not require her to
seek her guardian’s permission because the operative illa for
their ruling is bulisgh (majority) and lack of safab (immaturity of
mind).1°3 Allama al-Hilli sums up the prevailing position of
legal-philosophical divergence in a concise and pointed manner:

If the free woman is of physical and mental maturity (balighah
rashidab) she becomes empowered by means of her pubescence
and mental maturity (rushdiba) in all aspects of her behavior
(jami‘ al-tasarrufat) with regards to contracts ( entering into con-
tracts) and other than that — (this is a matter) of consensus (ijma“)
among scholars collectively except for the act of marriage (al-
nikah).104

The ikhtilaf among the Imamis at least since the period of al-
Mufid and al-Murtada’, rests on analogy, whether the jurists can
create a direct link between her ability to maturely and correctly
enter into contracts of a financial nature or otherwise, and that
of marriage. Can they legally and philosophically group them
together? For those who do not discriminate between the various
tasarrufat, the question of disallowing parental coercive author-
ity is not an issue because the virginal but pubescent girl is not
legally required to seek her father’s permission, let alone being
subject to coercive authority, for she has demonstrated that she
is mentally mature and able to independently conduct her affairs
without recourse to any parental authority or otherwise.

Turing back to the jurisprudential process of tarjih (prefer-
ence) or jam‘ab (reconciliation), as useful as mukhalafabh li
al-‘ammab may seem in its function as a hermeneutical tool, its
functional application in this context is secondary at least due to
the divergence of opinions both among Imamis and Sunnites. In
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the context of this mas’alah Shaykh al-Araki states that “in light
of the contradictory aquwal (statements and rulings) of the Sunnis
it is not possible for us to carry out tarjih from this point of
view.” 105 Furthermore, an often overlooked line of reasoning
among traditional Imami mujtabids here is that the ikbtilaf with-
in the Imami akhbar could be a result of extra-Imami influences.
Put another way, in the midst of sectarian disputes and dialogue
both in Kufa and Madinah, it is inevitable that some Imamis
would have transmitted and presented their own legal opinion
while claiming to have heard it directly from the Imam. There is
no conclusive evidence to support this, but Maria Dakake has
aptly demonstrated that many Imami theological positions of
the second Islamic century were evidently influenced by Hanafi-
Murji’i doctrine of ijra’ (postponement of judgment).*°¢Hence,
in the process of debate and dialogue it is certainly possible, if
not a foregone conclusion, that Muslims in fact influenced one
another.1°7

This is not to say that the Hanafi position was the only
influencing factor behind the proliferation of istiglal al-bint tra-
ditions, such as the one reported from Ja‘far al-Sadiq through
Sa‘dan b. Muslim or the malikab traditions transmitted by
Zurara. Further yet, it could be asserted that Abu Hanifah and
other Sunnis drew upon the traditions, either directly from the
Fifth or Sixth Shi‘i Imam, or indirectly through a transmitter.
This scenario is not entirely implausible, for the Imami hadith
creates analogies between a woman’s ability to carry out various
financial transactions and to contract a marriage on her own. If a
woman possesses these characteristics and abilities, she should
be given the freedom to marry without her guardian’s consent.
Consequently, the Imami oral tradition asserting the daughter’s
agency would have been seemingly more alluring to Abu
Hanifah as opposed to the nearly exclusive istiglal al-ab tradi-
tions circulating among non-Imamis during this period.

It should be noted, however, that all of these hypotheses
hinge upon the notion that a portion of the istiglal al-bint
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traditions can be ascribed to Imams al-Baqir or al-Sadiq and
their accurate transmission from disciples such as Zurara b.
‘Ayan, only to be included in the Imami hadith collection some
150 years later. Nevertheless, traditional scholars should not
overlook the correlation between the jurisprudential dialectics
of the formative period (second-third century AH) coinciding
with the origin (sudiir) of the conflicting akbhbar attributed to
the Fifth and Sixth Shi‘i Imams, especially in the case of this
mas’alah.108

That being said, mujtabids contemporary to al-Khu’i, such
as Ayatullah Muhammad Ali Araki (d. 1994), are not sure as to
when the conflicting Sunni position took shape. The reason for
this concern is that ideally, in order for mukhalafab li al-‘ammab
to be useful, it must be mukhalaf at the time of transmission and
not retroactively. Therefore, the principle of opposing the
Sunnis is not as simple as it may seem. There are complications
and nuances involved that are often not mentioned at all by
jurists due to their lack of cognizance or their far-reaching ideo-
logical commitment to their usizli principles. Be that as it may,
the probability of cross-pollination should not be ignored.

Kafa’at al-‘Adl, and Power Dynamics in
the Islamic Family Structure

Wael Hallaq describes the guardian’s role as seeking the best
interest of the family and its daughters. He adds: “Marriage was
not an individualistic venture but a family matter.”1°9 His char-
acterization is accurate and is equally compatible with the
outlook of Imami law. This is why all of the Imami legal texts
consulted in this study emphasize two things — respect owed to
the biological father and the need for mutual consultation,
despite the mujtabid’s eventual legal position. Even if he con-
firms the walayah over the virgin, there is an emphasis upon
mutual respect between father and daughter.t© Therefore al-
Ruhani deemed it mustahabb (preferable) that the daughter seek
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her father’s permission before getting married.’** Keeping this
in mind, jurists have included two variable factors to be consid-
ered during the marriage proceedings: kafa’ah, and al-‘adl.
Kafa’ah (compatibility or suitability) is a prerequisite for the
validity of the marriage contract. If a father attempts to compel
his virgin daughter to marry, even though if it can be proven that
the prospective spouse is not suitable for or compatible with her,
she can opt out of the marriage. Likewise, if the father prevents
her from marrying a man who satisfies the requirement of
kafa’ah, his agency is terminated and the woman may marry
without his consent.1*2 Such stipulations indicate a cognizance
on the part of jurists that paternal men do not always live up to
their role in looking out for their female charges’ best interest.*13
This is the overwhelming opinion of Imami jurists, including
such pastjurists as al-Tusi and Muhaqqiq al-Hilli.*14

That being said, these caveats raise two important questions:
What are the parameters of suitability, and how does one identify
a case of al-‘adl? Upon browsing the abadith, one gets the
impression that the equal partner should be righteous, not drink
alcohol, be sound of mind, and have an affinity toward the fami-
ly of the Prophet or preferably be Shi‘i.215 These are generally
considered to be shar‘T descriptions of equality or compatibility.
‘Urf (common view) definitions of kafa’ah would be open to
even greater interpretation but can include: genealogy (nasab),
socioeconomic class, and physical attraction. It immediately
becomes apparent that suitability, equality, and compatibility in
a partner can rest in the eye of the beholder, that is, provided the
general legal guidelines are met, a father would find it hard to
prevent his virgin daughter’s marriage.’*¢ Once again, as the
legal literature stresses, it is the woman who will be spending the
rest of her life with that man; hence in her view he should be com-
patible.?*7 Thus both past and present Imami jurists have used
strong language when it comes to al-‘adl (prevention of mar-
riage). One such example is Muhaqqiq al-Hilli’s statement:
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If the guardian prevents her (his daughter) from marrying and is
not marrying her to someone of equitable status according to her
wish, in that case it is permissible for her to marry even if he
dislikes her (doing so). This is a matter of consensus. 18

By doing so, they are attempting to communicate that agency
is not some form of blind power but an intelligent authority.
Within this dynamic, both the daughter and the father have
certain responsibilities: the father must take care to not hastily
accept or reject a marriage proposal, and the daughter should
take into account the protective nature of her father’s authority
and the emphasis placed upon cordial and respectful conduct.
The legal literature is complex and replete with nuanced lan-
guage known primarily to those acquainted with this literature.
However, within this process the jurists have expressed pastoral
concerns of family unity and cordial relations between family
members. Pastoral concerns such family unity and normative
patriarchy reflect the influential social factors present in juristic
literature. These social factors, although highlighted in the hadith
tradition, can also be a product of common view (‘urf) taken into
account by the mujtabid when rendering his ruling. 119

When scholars such as al-Ruhani and Mughniyyah dissent
from the normative outlook, they lend a potential socially desta-
bilizing agency to the bikr. because they challenge the normative
patriarchal power structure in which the father reigns supreme.
Furthermore, the purpose of including these two caveats is to
remind all those involved that they have certain rights and
responsibilities, so they should be foremost concerned with pre-
venting any undue hardship upon the bikr.12° Once again, terms
such as undue hardship (haraj) yield an array of interpretations
relying upon one’s evaluation of their individual situation.

To sum up, the pastoral concerns expressed by various schol-
ars indicate their concern for emphasizing what they view to be
the spirit of the law, which leans toward an Islamically condi-
tioned individualism that entails a sincere young religious
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woman deserving of a sincere religious man. The role of patriar-
chal communalism should ideally be reserved for ensuring that,
above and beyond any other concern, the daughter’s religio-
spiritual wellbeing must come first. A strict reading of the rulings
independently do not always communicate these underlying
concerns of those who wield authority in the Imami tradition,
and it is for this reason that compatibility and other social-
ethical imperatives are emphasized in addition to the literal
wording of the fatwa or legal recommendation.

Conclusion

In this paper I investigated the process of deducing legal rulings
from their sources using the live issue of guardianship and the
marriage contract. [ analyzed the relevant ahadith and their vari-
ant interpretations, interpretations that involved a nuanced, if
not an abstruse, line of arguments, chiefly semantic, aimed at
either accepting or rejecting the evidentiary value of a hadith
report. These reports’ rejection or acceptance determined the
eventual rulings of both Ayatullah Sayyid Abul Qasim al-Khu’i
and Ayatullah Sayyid Muhammad Sadiq al-Ruhani in which
they selected and sifted and, in the case of al-Khu’i, combined
ahadith. Naturally, this raises questions concerning the episte-
mological position of the mujtahids in their approach to the text:
Did they interpret the reports in a way designed to reach the
desired predetermined conclusion? An affirmative answer
would essentially entail that the mujtahid manipulates the texts
by means of exegesis for his own aims.*2* While this would be an
unfair and sweeping characterization, it is not farfetched to
assume that a mujtabid’s hermeneutical disposition and convic-
tion certainly affects the outcome of his ijtihad. Even before he
approaches a mas’alah, he has already decided how to authenti-
cate or deauthenticate a certain sanad, or which usili principles
he may prefer over others while interpreting the matn.122 This
predetermined hermeneutical disposition influences how he
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approaches the question of hujjiyah, for that which one faqih
may consider to have probative value may not be viewed in the
same light by another. The divergent hermeneutical dispositions
of al-Khu’i and al-Ruhani allowed them to both carry out ijtihad
but arrive are different conclusions.

Since al-Ruhani could not combine or harmonize the tradi-
tions, he chose to prefer one set over the other (tarjih). In doing
s0, he relied upon what he perceived to be the predominant posi-
tion of both early and later Imami jurists. He also invoked
sultanat al-nas ‘ala anfusihim (human authority over one’s self).
In this context, neither of these principles is widely accepted by
Imami jurists when used to support a juristic preference; however
the latter is cautiously included as one of the jurisprudential
maxims (qawa‘id al-fightyah). Al-Ruhani’s usage of a theoreti-
cal principle of this nature challenges the dominion of traditional
hermeneutics, and by invoking such concepts as human freedom
within this context he opens the door to multiple foundational
questions, such as: How does one limit and/or apply such a prin-
ciple, and who determines how and when it is used? Or as
Makarem al-Shirazi states, the principle of human freedom to
govern themselves must be limited by the Shari‘ah. Otherwise, it
would not make any sense.*23 However, in light of intra-Imami
ikhtilaf on the matter of the virgin and her agency, al-Ruhani and
others, such as Mughniyyah, are free to break loose from their
contemporaries’ conservative patterns and invoke the principle
of human freedom to justify their dissent from the norm of
tashrik. This clearly demonstrates the variegated and nuanced
nature of the principles of jurisprudence and istinbat al-abkam
(deduction of rulings from their sources).

In addition to this, both groups of scholars attempted to
juxtapose their positions in opposition to those of the Sunnis
(mukbalfat al-‘Gmmab) to further support their respective
rulings. The operative value of this hermeneutical device is multi-
farious, at least in light of intra-Imami ikhtilaf and the ambiva-
lent positions among the four Sunni imams. To sum up, there are
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two contemporary Imami positions: (1) tashrik, held by al-Khu’i
and the majority of contemporary Imami jurists, which states
that by obligatory precaution the virgin daughter of mature
mind must seek her father’s permission or, in his absence, that of
the paternal grandfather before getting married. Furthermore,
the validity of the marriage contract relies upon both the father’s
and the daughter’s consent and (2) istiglal al-bint, held by al-
Ruhani and Mughniyyah, which states that the virgin mature
daughter is not required to seek her father’s permission to get
married, although it is recommended that she do so, and the
validity of the marriage contract does not rely upon her father’s
consent. The analysis of the hadith traditions and the method-
ological tools of usil al-figh show that, at least within this
context, jurists confront a dilemma of hujjiyah and have gone to
great lengths to establish the viability of their respective conclu-
sions via hadith, legal precedent, and, at times, broad-spectrum
philosophical principles.

Lastly, I examined the two caveats of al-kafa’ah (equality or
compatibility) and al-‘adl (prevention of marriage by the
guardian). Both of these forewarnings have been inserted into
the rulings governing the virgin’s marriage to express pastoral
concerns dealing with family unity, the father’s socio-religious
precedence, and the need to prevent any undue harm or injury to
the virgin girl or woman. In light of modern realities and the
perceptible financially and intellectually independent Muslim
woman in both the Muslim world and the “West,” Muslim
jurists will be forced to better explain and justify the laws gov-
erning agency and the marriage contract.

ENDNOTES

1. Forthe purposes of this paper, jurist, Imami, and Shi‘i refer to Twelver
Shi‘i unless otherwise stated.

2. Within the context of this analysis, I define the non-wali subject as any
individual who does not have the authority to contract a marriage with-
out his/her guardian’s consent.
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In this paper, virgin implies an adolescent woman who has never had
sexual intercourse but is of sound mind, able to discern right from wrong
(al-rashidab, al-‘aqilab or ghayri al-safihab). For those who have lost
their virginity through fornication, the vast majority of contemporary
jurists have ruled that although physically not virgins, they are classified
as such insofar as they would not be afforded the agency offered to a
divorced or widowed woman (¢hayyib). This includes the validity of a
marriage contract executed without her wal?’s permission.

In his Kitab al-Khilaf, Shaykh al-Tusi (d. 460 AH) states ikhtalafii
ashabana (our companions/Shi‘a disagree) on this matter, that is to say
from as early as early fifth century Twelver Shi‘i scholars disagreed as to
whether the wal?’s idhn (permission) was required. He goes on to men-
tion the disagreement between the Shafi‘is and the Hanafis on the same
matter. See Abi Ja‘far Muhammad ibn al-Hassan al-Tusi, Kitab al-Khilaf
(Qum: Sharka Dar al-Ma“arif al-Islamiyyah, 1958), 2:358-59.

Tuse “he” because the vast majority (if not all) mujtabids continue to be
men. There may be female mujtahids, but T have not come across any
published work to indicate otherwise. This is perhaps further indicative
that a greatimpediment to female authority within this tradition is the
production of authoritative written texts, especially as regards positive
and substantive Islamic law, logic, Qur’anic exegesis, and hadith studies.
In Imami law, a mujtabid derives rulings from various sources, namely,
the Qur’an, Sunnah, and reason. This process is known as itjibad (the
exertion of effort).

This is commonly known as istinbat (deduction of rulings from the
appropriate sources).

These are normally substantial technical works often carried out once a
jurist begins teaching advanced studies (babth al-kbarij) covering the
semantics and hermeneutics of demonstrative jurisprudence and princi-
ples of jurisprudence within which Qur’anic exegesis and hadith studies
areincluded. Shara’i* al-Islam is an early-mid seventh century work that
outlines the fatwas of Muhagqiq al-Hilli who, along with his nephew al-
Allama al-Hilli, were instrumental in developing a notion of jjtihad
acceptable to Imami jurists that did not entail juristic opinion; rather, it
provided a process of extracting the rulings from the Qur’an, Sunnah,
and al-‘aql (reason). They also laid the groundwork for the future episte-
mology of hadith analysis and shed further light on the acceptable use of
solitary reports (akhbar al-abad) in deriving Islamic law. Numerous
scholars have commented upon Muhagqiq al-Hilli’s Shara’i al-Islam,
and prior to the ‘Urwah it was a rite of passage for a mujtabid to either
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append his own notes to it or to compile a substantial commentary, such
as Muhammad b. Hassan al-Najafi’s forty-three volume Jawahar al-
Kalam fi Sharh Shara’i* al-Islam (Dar Thya’ al-Turath al-‘Arabi: 1984).
On the other hand, the prominent early twentieth-century Imami mu-
tahid Sayyid Kazim al-Yazdi authored Al-‘Urwat al-Wuthqa; his abkam
work became a popular subject of commentaries and hashiyat by his stu-
dents and later scholars. For a detailed overview of development of
Imami ijtihad and hermeneutics, see Ahmed Kazemi Mousavi, Religious
Authority in Shi‘ite Islam (Kuala Lampur: ISTAC, 1996), 75-105. Also
see Norman Calder, “Doubt and Prerogative: The Emergence of an
Imami Theory of [jtihad,” Studia Islamica 70 (1989), 55-78.

Two examples come to mind: Ayatullah Khamene’i, following the
groundbreaking ruling of his predecessor (Ayatullah Khomeini), allows
the playing of chess (al-shatranj) providing no one gambles; on the other
hand Sistani and the vast majority of Shi‘i jurists consider chess to be
absolutely haram (impermissible) and sinful. This is a significant cleav-
age between these two jurists, who have a significant number of
mugqallidiin (followers) in the Middle East (Iran, Iraq, Lebanon, and
Bahrain) and India, Pakistan, Europe, and North America. Situations
continue to arise where Khamene’i followers want to play chess and
Sistani followers vehemently object. Both groups attend the same
mosque. The imam of the center is usually called upon for an answer,
only to insist that both groups show respect for one another’s sources of
emulation and learn to co-exist! This is a prime example of intra-Shi‘i
conflict. For rulings regarding chess, see al-Sayyid Abul Qasim al-Khu’i,
Sirat al-Najat with the notes of Mirza Jawad al-Tabrizi (Qum: Maktab
Nashr al-Muntakhab, 1995), 1:376, http://www.sistani.
org/local.php?modules=nav&nid=35&cid=4278&hl=chess, last assessed
February 13, 2011 and http://www.leader.ir/tree/index.php?catid=23,
last accessed February 13, 2011).

Throughout this paper, father includes the paternal biological father as
well as the paternal biological grandfather, paternal great-grandfather,
and so on.

See: Jawad Maghniyya, Figh al-Imam Ja‘far al-Sadiq (Qum: Mu’assasah
Sibtayn al-‘Alamiyyah, 2002), §:233-34. He states that the only way to
interpret or discover ikhtilaf among the traditions is to invoke the princi-
ple of “no undue harm or injury” or a similar ethical basis for rejecting
the traditions. The problem in calling upon such principles is that they
are very general and can seldom, if ever, outstrip a series of confirmed
and authenticated traditions (according to traditional Imami standards)
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of their legal and probative value. In such cases, these jurists may invoke
certain ethical norms (e.g., family harmony or the need to ensure a
healthy and religiously prosperous future for one’s children), but such
ethical precepts have little or no bearing on the eventual fatwa.

One method of resolving an apparent contradiction between two
hadiths, both of which are believed to have been said by the Imam, is to
reject the tradition that accords with or is closest to the Sunni position on
the grounds that it must have been said in a state of dissimulation (al-
taqiyyab). For a concise and complete discussion, see Sayyid
Muhammad Tagqi al-Hakim, Us#l al-‘Ammab li al-Figh al-Mugaran, 3d
ed. (Qum: Majma“ al-‘Alimi li al-Ahlu I-Bayt, 1997), 3 55-56.

The principle disagreement between some Sunni jurists centers on the
inferred ‘illa (ratio legis) of agency being virginity or physical and mental
maturity (al-buliigh wa al-rushd). See note 78 for more details.
Suitability (kafa’ab) indicates that the potential husband must be of a
comparable socio-economic status and/or tadayyun (observes Islamic
law and is not a drunkard, for example). The prevention of marriage (al-
‘adl) means the guardian attempts to prohibit his subject (mawla) from
accepting a marriage proposal.

Jurists describe these three positions as istiqlal al-ab, istiqlal al-bint, and
tashrik or ishtirak. A fourth position, fafsil, essentially distinguishes
between permanent and temporary marriage: In some cases she would
have agency to perform temporary marriage but not permanent
marriage, and vice versa. I will not be discussing this because the vast
majority of contemporary jurists do not differentiate between the two
when issuing fatwas. For an extensive discussion concerning all the
stated positions, see Muhammad Hassan al- Najafi (d. 1266 AH),
Jawabir al-Kalam ft Sharh Shara’i‘ al-1slam (Beirut: Dar al-Thya’ Turath
al-Arabi, 1981-84), 29: 174-83. For a brief overview, see Ja‘far ibn al
Hassan Muhaqgqiq al-Hilli, Mukhtsar al-Nafi (Qum: Mu’assasah
Matbu‘atDini, 1997), 183.

Conflicting traditions or contradictory reports are known as al-akhbar
al-mut‘aridah. Textual evidences are described as nusiis.

These four compendiums are Kitab al-Kafi, Man la Yahdurubu al-Faqib,
Tahdhib al-Ahkam, and Al-Istibsar fima Ikbtalafa al-Akbbar. There
exists minimal scholarly analysis of these four texts, as the field of Imami
hadith studies remains in its infancy. For a general overview regarding
these texts, see Jonathan Brown, Hadith: Mubammad’s Legacy in the
Medieval and Modern World (Oxford: Oneworld, 2009), 123-50.
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Abu Ja‘far Muhammad ibn al-Hassan al-Tusi, Al-Istibsar fima
Ikhtalafa al-Akbbar (Tehran: Dar al-Kutub al-Islamiyyah,1970), 3:23 5;
1. Also see Ibn Babawayh al-Qummi (a.k.a. Shaykh al-Saduq), Man la
Yahduruhu al-Faqib (Beirut: Mu’asasah al-‘Alimi al-Matbu‘at,1986),
3:259, hadith no. 439;and Muhammad b. Ya‘qub al-Kulyani, Al-Fura*
min al-Kafi (Beirut: Dar al-Ta‘aruf, 1981), 5:393 hadith no. 1. Also,
Shaykh al-Mufid cites this tradition verbatim in the form of a legal ruling
without explicitly indicating that it is a hadith report. See Shaykh al-
Mufid, Al-Mugni‘a (Beirut: Dar al-Mufid, 1993), sto-11.

Muhammad b. al- Hassan al-Hurr al-‘Amili, Wasa’il al-Shi‘ab (Qum:
Dhu al-Qurba’ 2007), 7:3 59, hadith no. 3. Also see Kulyani, Al-Furi®,
393, hadithno. 2, and Tusi, Al-Istibsar, 23 5, hadith no. 5.

Robert Gleave, “Between Hadith and Figh: The Canonical Imami
Collections of Akhbar,” Islamic Law and Society 8 (2001): 358-364.
Gleave draws attention to the arrangement, listing, and heading under
which the abadith are placed. Although this may vary from scholar to
scholar, itis nevertheless important to take note of this, especially as
regards Kulyani and Sadugq.

Abu al-Qasim al-Khu’i, Mabani al-‘Urwa al-Wuthqa’ Kitab al-Nikkabh,
vol. 2, and Sayyid Muhammad Sadiq Ruhani, Figh al-Sadiq, vol. 21
(Qum: Dar al-Kitab, 1992),
http://www.imamrohani.com/arabic/kotob/fokh/21/02. HTM#
fehrest18, last accessed April 2, 20011). The hardcopy of this work was
not available to me during the writing of this paper; however, Imam
Ruhani’s office has uploaded the complete version of the cited edition
online, including the footnotes from the original text.

See Liyakat Takim, “Offering Complete or Shortened Prayers? The
Traveler’s Salat at the Holy Places,” Muslim World 96 (2006): 409-413.
Takim provides an extensive discussion concerning the connection
between jurisprudence and ‘ilm al-rijal (science of the narrators of
hadith). All three of the stated transmitters were among the most promi-
nent students and companions of the Fifth, sixth, and Seventh Imams.
All of these reporters, aside from Ibn Abi Ya‘fur, are described as belong-
ing to the ashab al-‘ijma‘ (those companions known as jurists [fugaha’
min al-ashab] whose repute is beyond reproach). See Muhammad b.
Umar al-Kashshi, Rijal al-Kashshi (Karbala: Mu’assasat al-‘Alimi, n.d.),
206 ascited in Ja‘far al-Subhani, Kullzyat fi ‘Ilm al-Rijal (Qum: Imam al-
Sadiq Foundation, 2006), 173-80. The idealization of these transmitters
is in no way monolithic in the Imami tradition, for such later scholars as
Mamagqani, Khu’i, and others engaged in a hermeneutics of idealization
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and rehabilitation of the rijal. For a thorough discussion, see Liyakat
Takim, Heirs of The Prophet: Charisma and Religious Authority in
Shi‘ite Islam (Albany: State of New York University Press 2006), 1 58-
63.

Al-jartyah has several meanings, one of them being a young woman or
youthful woman, as well as a slave or free woman. The lexicons indicate
the general usage of “unmarried” or “young woman,” as opposed to
‘ajiaz (older woman), and a virgin or non-virgin. Al-Khu’i and others
tend to interpret this tradition and similar ones as applying to non-vir-
gins because there are numerous and straightforward traditions that
emphasize the thayyib’s (non-virgin) agency. See E. W. Lane, Arabic-
English Lexicon (Cambridge: Islamic Texts Society, 2003), 1:416. Also
see Fakhr al-Din b. Muhammad al-Turayhi, Majma‘ al-Bahrayn (Najaf:
Daral-Thaqafa, 1961), 1:82.

Khu’i, Mabani, 266. Also see Kulyani, Al-Furii‘, 392, hadithno. 8.
Hurr al-‘Amili, 7:3 64, hadith no. 2 and Shaykh al-Tusi, Tahdhib al-
Abkam (Tehran: Dar al-Kutub al-Islamiyyah, 1988), 7:379, hadith no.
10. Al-Tusi lists numerous traditions stressing the need for seeking the
virgin’s permission and satisfaction before marrying her to future hus-
band.

Kulayni, Furi‘ al-Kaft, 7:391, hadith no. 1, as well as Saduq, Man la
Yahduruhu, 259 hadith no. 4397. It reads as follows: Al-mar’ab alati
qad malakat nafsahawa ghayri al-safihab wa la mawla ‘alayha, tazwiy
bi-ghayriwalija’iz.

Hurr al-‘Amili, 7:3 65, hadith no. 6. Shaykh Tusi, Al-Istibsar fima
Ikhtalafa al-Akbbar (Tehran: Dar al-Kutub al-Islamiyyah, 1969),
3:234, hadith no. 6. The tradition reads as follows: Idha kanat al-ma’rab
malikah ‘amruba tabi'u wa tashtariwa tu‘taqu wa tushadu wa tu‘timin
malihama sha’at fa-inna ‘amraha j3’iz tuzzauwiju ‘in sha’t bighayri
idbniwaltuba, wa ‘in lam takun kadbalika fa-1a yajiizu tazwijuba ‘illa bi-
‘amriwaliuba. For traditions of a similar purport, see ibid, and Kulayni,
Furii®al-Kafi7:391, hadith no. 1, as well as Saduq, Man la Yahdurubu,
259 hadithno. 4397.

Shaykh al-Tusi, Al-Istibsar, 3, 236, hadith no. 6 and Hurr al-‘Amili,
7:365, hadith no. 4.

Al-Khu’i, Mabani, 257.

AsImentioned earlier, al-Khu’i is by no means the first to construct this
position based on reconciliation between these opposing traditions. But
in his capacity as a mujtabid, he must go through the motions of once
again surveying all of the traditions in order to delineate how he arrives
at the position of joint agency also known as tashrik baynabuma.
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If her potential spouse is deemed to be suitable and equitable (kafiz’),
then his idhn is not an absolute must. [ will return to the question of
suitability in the paper’s final section.

Ibid., 258. For al-Khu’i, the Sunnah constitutes the authenticated tradi-
tions of the Fourteen Infallibles. Also I should note that for al-Khu’i, the
Qur’an only supports his position in a very general sense insofar as there
isno objection to the tashrik position. As a result, he places little or no
emphasis on Qur’anic support for his ruling.

Iwill return to the family unit and social realities when discussing the
function of kafa’ab and al-‘adl. In the work of al- Khu’i, father implies
both biological father and paternal grandfather (al-ab wa al-jadd). That
being said, the abadith appear ambivalent on the matter and the majority
of jurists tend to the give the father priority in the case of a conflict. For
example, after much debate the famous jurisprudent of Iraq, Kashif al-
Ghita left the door open to istiglal al-bint, provided that she does not
bring shame (hatak) upon her guardian. See Ja‘far al-Subhani, Nizam al-
Nikkah (Qum: Imam al-Sadiq Foundation, 1995), 192.

The joint agency position is famous among scholars from the tenth
Islamic century onward. In one of the earliest commentaries on Muhagqiq
al-Hilli’s Shara’i® al-Islam, under the section on marriage and agency, the
author concluded the following: “al-jama‘ bayna idbniba wa idhn al-ab
tariq al-ibtiyat...” , the joining of her consent and that of the father is the
way of precaution, and God knows best with regards to the realities of
rulings.” See Muhammad b. Ali al-‘Amili, Nibaya al-Maram fi Sharh
Mukhtasar Shara‘i al-Islam, vol. 1. (Qum: Jami‘at al-Mudarrisin, n.d.);
Sayyid Mubhsin al-Tabatba’i al-Hakim, Mutamasak al-‘Urwat al-
Wuthga (Qum: Manshurat Maktabat Ayatullah al-‘Uzma al-Mar‘ashi
al-Najafi, 1983), 14:445-48; and al-Najafi, Jawahar al-Kalam, 29:183-
84,and Sayyid Ali al-Husayni al-Sistani, Islamic Laws (Stanmore: The
World Federation of KS.I. Muslim Communities, 1994), 439. Sayyid
Sistani is considered to be the most popular source of emulation in Iraq if
not the entire Shi‘i world, in that he commands the largest number of
muqallidin (emulators).

Khuw’i, Manani, 270. Also see Sayyid Muhsin Hakim, Minhaj al-Salibin,
ed. and comp. Sayyid Muhammad Bagqir al-Sadr (Beirut: Dar al-Ta‘aruf,
1980),276.

A discussion surrounding the development and use of ibtiyat wujiiban in
Imami jurisprudence is beyond the scope of this paper. It is restrictive but
notabsolute, because it allows a muqallid to refer to another jurist, pro-
vided that the jurist has a clear fatwa. Aside from Sayyid Muhammad
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Husyan Fadlallah and Sayyid Ruhani, the vast majority of jurists have
made the same ruling as al-Khu’i. An example of this use of precaution
can be seen in al-Khu’i’s insistence that the hijab include face veiling. He
considers this an obligatory precaution, thus allowing his followers to
refer to “the next most learned jurist” with an alternative opinion.
Shaykh Tusi, Kitab al-‘Amali (Tehran: Dar al-Kutub al-Islamiyyah,
2001), 71-72, majlis 2, hadith no.13. There is also an interesting report,
albeit without a chain of narrators, in which Fatimah objects to marry-
ing Ali, after which the Prophet explains the latter’s spiritual merits in
this world and the next, all of which were brought to his attention during
his heavenly ascent, therefore leaving no other person kafii’ (suitable) for
her. She then agreed to the proposal. See Ali b. Ibrahim al-Qummi, Tafsir
al-Qummi (Qum: Dar al-Kitab, 1984), 2:336-37.

Both Muhammad b. Hassan al-Najafi and Sayyid Muhsin Hakim, who
relate this incident, cite this same report in support of shared agency and
thereby have infused it with legal value. That being said, neither of them
mentioned Fatimah’s kirgha to previous proposals. See Muhsin Hakim,
14:446,and Muhammad b. Hassan al-Najafi, 29:183.

“The Prophet has greater precedence over the believers than they have
over themselves...” See Q. 33:6. For a mainstream Imami exegesis of this
verse, see Abu al-Fadl al- Hassan al-Tabrasi, Majma“al-Bayan fi Tafsir
al-Qur’an (Tehran: Nasr Khusraw Publication, 1993), 8:530.

Sayyid Muhammad Sadiq Ruhani was among the late Sayyid Abul
Qasim al-Khu’i’s most prominent students. This is quite a remarkable
claim within contemporary Imami clerical circles. For a biography of
Ruhani, see http://www. imamrohani.com/arabic/sira/o1.htm, May 1,
20710.

Almost every work of demonstrative jurisprudence has cited this as cen-
tral detracting factor in this report’s hujjryah. See Khu’i, Mabant, 2:2.59.
For other discussions, see Muhammad Ali al-Araki, Kitab al-Nikah
(Qum: Nur Nagar, 1998), 46-47. For a concise overview, see Baqir
Irwani, Al-Figh al-Istidlal (Beirut: Dar al-Amirah, 2008), 2:299-203.
Malikah can be rendered as “an empowered woman” or “a woman who
governs herself.”

For a discussion concerning the legal usage of mutlaq, see Mahmud Abd
al-Rahman, Mu‘jam al-Mustalahat wa al-Alfaz al-Fighiyab (Cairo: Dar
al-Fadliyyah, n.d.), 3:308.

The implications of this question are enormous for those who assent to
this system of law because if she marries despite her guardian’s objec-
tions and assuming that the marriage was consummated, it may
constitute fornication according to some interpretations.
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Sayyid al-Ruhani describes this tradition as tafsir malikzyyah al-‘amr (a
commentary of what it means to have control over one’s life affairs).
That being said, its exegetical function is debated and has been discussed
atlength by both past and present scholars. See Yusuf al-Bahrani,
Hada’iq al-Nadirah fi Abkam al-‘Itra al-Tabirab (Qum: Jami‘at al-
Mudarrisin, 1984), 23:222-23.

I have not come across a critique of this chain of transmission prior to al-
Khu’i.

Khu’i, Mabani, 260. Al-Khu’i is concerned with the transmitters who lie
between Tusi and Ali b. Isma‘il. This chain, which is often not disclosed,
is what is meant by bi isnadibi when it is affixed at the chain’s beginning.
The rawi (reporter) in question has been widely described as one of the
first muttakalims (theologians) among the Imamis. Al-Najashi describes
him as being min ashabina kallama min al- Hudhaylwa al-Nizam.
Among other texts, he apparently also composed a treatise on marriage.
See Ahmad b. Ali al-Najashi, Rijal al-Najashi (Beirut: Dar al-Adwa’,
1988), 2:72. Al-Khu’i corroborates much of what is found in Najashi,
but does not mention the lack of his authentication in his rjjal compendi-
um. See Sayyid Abul Qasim al-Khu’i, Mu‘jam al-Rijal al- Hadith (Qum:
Markaz al-Athar al-Shi‘ah, 1990), 11:275-76.

Liyakat Takim provides an in-depth analysis of al-Khu’is methods of
general and specific authentication of hadith transmitters. General
authentication (al-tawthiqat al-‘ammah) entails authenticating an entire
chain based on the established #higah of the text’s compiler. For exam-
ple, al-Khu’i believed that since Ibn Qulawah, who compiled Kamil
al-Ziyarat, is trustworthy, this should imply that all of the transmission
chains of which he is the final transmitter must be deemed authentic. An
authentication of this type essentially deems the entire text to be sahibh.
On the other hand, al-tawthigat al-khassab implies that only Ibn
Qawlawayh’s principal sources of information (mashaykb; those of his
teachers who transmitted directly to him) would be deemed authentic
and trustworthy, thus leaving the remainder of the isnad open to
critique. See Liyakat Takim, “The Origins and Evaluation of Hadith
Transmitters in Shi’i Biographical Literature,” American Journal of
Islamic Social Sciences 24,10. 4 (2007): 35-37.

Ruhani points out that the last phrase, bi ghayri idhn abiha, as recorded
in the manuscripts and printed editions of al- Tusi’s Tahdhib and Istibsar
has also been rendered as bi-gharyi idhn waliha. This alternative can be
found in al-Kh’is Mabani as well in Shahid al-Thani’s Masalik al-
Ifham. This is most likely to due scribal error. See Ruhan, http://
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www.imamrohani.com/arabic/kotob/fokh/ 21/02. HTM#fehrest18;
Khw’i, Mabani, 260;and Zayn al-Din b. Ahmad b. Ali al-‘Amili, Masalik
al-Ifhamilla Tanqih Shara’i‘ al-Islam (Qum: Mu’assasat al-Ma“arif al-
Islamiyyah, 1992), 7:125. Also, the verb radiya (r-d-a) implies an
opposition to al-sakhat (anger) and a high quality of consent or being
well pleased. See Lane, Arabic-English Lexicon, 1:1099.

See Araki, Kitab al-Nikah, 46.

Ibn Qulawayh was said to have been one of Shaykh al-Mufid’s teachers,
and Ali b. Ibrahim al-Qummi was one of al-Kulyani’s principal hadith
instructors. See Muhammad b. Sulayman al-Tanakabuni, Qisas al-
‘Ulama’ (Beirut: Dar al-Mahhajah al-Bayda’, 1992), 454-55. The
introduction to Tafsir al-Qummi mentions some important biographical
information. See al-Qummi, Tafsir al-Qummi, 5-6.

See Takim, Tafsir al-Qummi, 43. Apparently it was brought to al-
Khuw’i’s attention that by carrying out mass authentication he was, in
turn, authenticating otherwise unknown and untrustworthy transmit-
ters. Thus he changed his position from tawthigat al-‘ammah to
tawthiqat al-khassab. For al-Kh’is position on the authentication of
Tafstr al-Qummi, see Muslim al-Dawari, Us#l ‘Ilm al-Rijal (Qum:
Mu’assasat al-Muhibin, 2005), 1:273-75.

The biographical texts allege that Abbas b. Ma‘ruf was a trustworthy
(¢higah) companion of the Eighth Imam, Ali b. Musa al-Rida. See
Najashi, Rijal, 5:120.

Tuse the term authentic in a relative fashion, as authenticity is
interpretive and used in the context of Imami-Usuli hadith studies.

One may posit several hypotheses for this increase in complexity and
intense critique: (1) the exigencies present due to the modern condition
and society, which increasingly demand newer and more practical
solutions to such socio-domestic matters as marriage and (2) the field’s
advancement is partly evolutionary insofar as Imami scholars, in addi-
tion to growing in number, are attempting to build upon the past’s vast
legal commentaries and not settle for its mere reproduction whether it be
in the field of hadith studies, linguistics, history, or law. They may not
always differ with past rulings; however, the justifications they provide
for their rulings are often far more substantial and precise. This is espe-
cially true in the case of marital law, which continues to serve as a nexus
point of competing social, legal, and cultural concerns for Muslim com-
munities.

See al-Hassan b. Mutahar al-Hilli, Mukbtalaf al-Shi‘ab fi Abkam al-
SharTyah (Qum: Jami‘atal-Mudarrisin, 1999), 7:114-15. Whatis
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meant here is that medieval jurists such as al-Hilli did not engage in the
same discourse concerning juristic preference or harmonization of tradi-
tions in the context of this mas’alab.

Some jurists also describe this as al-takhir, which entails the act of
choosing one position over all others when confronted with opposing
traditions.

The only prominent contemporary work of demonstrative jurispru-
dence, aside from that of al-Ruhani, that supports the virgin’s agency is
that of Jawad Maghniyya. See Jawad Maghniyya, Figh Imam al-Sadigq,
§1231-32.

See Taqi al-Hakim, Usiil al-‘Ammabh, 3 54-56 and Muhammad Ishaq al-
Fayad, Mubadarat fi Usil al-Figh: Taqriran li Abhath Ayatullah Khiz’t
(Qum: Mu’assasah Thya Athar al-Imam al-Khu’i, 2002), 3:221-23.
Sunnab may imply any belief or position supported or practiced by an
Infallible or accepted practice among Shi‘i scholars, although the latter is
not agreed upon. Imami jurists derive these three elements of juristic
preference from following tradition: “ When you are confronted with
two conflicting traditions, compare them with the Qur’an. Take that
which agrees with the book of God, and leave that which opposes it. If
you do not find it (the answer) in the book of God, then compare them
(the two traditions) to the reports of the ‘@mmah (non-Shi‘as). Leave that
which agrees with their reports and statements, and take that which
opposes their reports.” See al-Hurr al-‘Amili, Wasa’il al-Shi‘ab. 1o vols.
(Qum: Dhu al-Qurba’, 2007), 27:118. Also see Saduq, Man la
Yahdurubu, 2:171.

Iwill address the contention over the evidentiary value of the Qur’an
within the confines of this subject below.

This definition has been supplied by Liyakat Takim. See Takim,
“Shortened Prayers,” 406.

The entire process of al-ta‘adal wa al-tarjih (comparison between tradi-
tions and juristic preference) is designed to produce a proof or al-hujjah
(¢absil al-hujjab) for a given legal ruling in the event that the traditional
evidences oppose one another (‘inda al-ta‘arad bayna al-‘adillah). See
Muhammad Rida Muzaffar, Usil al-Figh (Beirut: Mu’assasat al-‘Alami
al-Matbu‘at, 1970), 181.

Maghniyya also uses shahra as a means of tarjih. See Maghniyya, Figh
al-Tmam Ja‘far al-Sadiq, 5:232. For al-Murtada, the virgin’s agency
hinges upon her being able to control her own affairs (tammalaka
amraha) and of sound mind (‘aglalat) and complete (kamalat). Iwould
assume that this implies she is both physically and mentally mature. See
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Alib. al-Husayn al-Murtada, Al-Intisar (Najaf: Maktabat al-
Haydariyyah, 1971), 120.

The qudama’ may include Shaykh al-Sadugq, Tusi, and Murtada among
others. the muta’kbirin may include Shahid al-Awwal, Thani, al-Hurr
al-‘Amili, Yusuf al-Bahrani,and Muhammad b. Hassan al-Najafi (d.
1266 AH). For a summary of the various legal opinions, see al-Hassan b.
Mutahar al-Hilli, Mukbtalaf al-Shi‘ab ft Abkam al-Shar tyah (Qum:
Jami‘atal-Mudarrisin, 1999) and Ja‘far Subhani, Nizam al-Nikah, 173-
75. For asummary of both early and later opinions, in addition to an
extensive analysis of the various positions and historical trajectory of
this mas’alah, see Shaykh Murtada’ al-Ansari, Kitab al-Nikah, (Qum: al-
Mu’tamar al-‘Alami li Takhlid Dhikra’ Shaykh al-‘Azam, 1995),
108-28.

For instance, Jawad Maghniyya goes further to claim the following;:
Most of the Imamis (hold) that the physically mature and mentally
sound woman, by means of her physical maturity (bulizgh) and mental
soundness (rushd) possess agency (tamalak) in all aspects of her behavior
(and endeavors) with respect to (commitment to and fulfillment) of con-
tracts and otherwise. This (agency) extends to marriage, regardless of
whether she is a virgin or non-virgin. Thus, she can contract (a marriage)
for herself (ta‘qadu li nafsiha) or for someone else (lighariba) directly or
via proxy, and may respond (7j@b) and accept (qubiil) the marriage pro-
posal (without necessary recourse to a guardian). This is equally
allowable if she has a father, a grandfather, other male blood relatives, or
none at all. Furthermore, it does not matter if the father is pleased or
displeased (with her marital arrangement). And it is all the same whether
she is of elevated (rafi‘ab) or lower (wadi‘ab) social status, or if she
marries a man of high status or low status. See al-Mughniyya, Al-Figh
‘ala Madhahib al-Khamsah, 2:322.

See note 18.

Ibn Idris (d. 598 AH) states the following: “ Wa raja‘a ‘amma dhakarahu
finibayatihiwa sa’ir kutubibili’anna kitab al-tibyan sannafabu ba‘da
kutubibi jami‘iha wa istibkam ‘ilmibi.” He then extracts a gloss from al-
Tusi’s commentary on Q. 2:23 7, stating that there is no wildyah except
that given to the father or grandfather upon the non-pubescent virgin
(‘ala al-bikr ghayri al-baligh). See Ibn Idris al-Hilli, Al-Sara’ir al- Hawi li
Tabrir al-Fatawi (Qum: Jami‘at al-Mudarisin, 1990), 2:563. However,
this selection must be scrutinized further because upon referring to the
Tibyan, al-Tusi follows this gloss by stating the following: “wa fihi
khilaf bayna al-fuqaba’ dhakaranahu fi al-kbilaf wa gawayna ma
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akbbararnabu hunaka” which translates as “and in it (the issue of
guardianship over the marriage contract) there is disagreement between
the jurists. We have discussed it in Al-Khilaf (al-Tusi’s work on compar-
ative jurisprudence) and supported what we have reported there.” This
statement could be interpreted as meaning that the full explanation of his
position vis-a-vis the Sunnis can be found in the Khilaf. Upon referring to
this book, al-Tusi clearly states that the pubescent virgin of sound mind
does not have the authority to contract a marriage without the consent of
her father(s). See al-Tusi, Al-Tibyan fi Tafsir al-Qur’an (Beirut: Dar al-
Thya’ Turath al-‘Arabi, 1989), 2:273; al-Tusi, Al-Kbilaf, 3 58. Despite all
of these apparent incongruences, Ibn Idris cites another of al-Tusi’s opin-
ions from al-Mabsiit, in which after noting the intra-Imami ikhtilaf he
states: “idha tazawwaja man dhakarnahu gibhayriwalin kana al-‘aqd
sabihan” which translates “as if whom we mentioned (the pubescent
virgin) was to marry without the walz (without his permission), the
contract would be valid.” See al-Tusi, Al-Mabsit fi Figh al-Imamiyab
(Qum: Jami’at al-Mudarrisin, 2006), 3:387. Now, the question as to
which statement best reflects his final position is subjective, at least for
the reason thatif the Tibyan was really his final work (which most
biographies confirm), then the shaykh himself is giving preference to
what he has mentioned in the Kbilaf. Therefore what is found there can
be considered his most authoritative opinion on the matter. However,
this may only be limited to comparative jurisprudence since the Khilaf is
a comparative work and his more profound work is without doubt, the
Mabsiit. Nevertheless, any conclusions drawn from this or claims to
shubra are speculation at best.

Al-Mufid, Al-Mugni‘a, 510-11,and al-Mufid, Abkam al-Nisa’ (Qum:
Collection of Shaykh Mufid’s Works, 1992), 36.

The reason for such uncertainty lies in the fact that we are not sure if the
Abkam al-Nisa’ was written before or after the Mugni‘a, especially since
al-Najashi, while mentioning both of these works, does not mention
when they were completed. Furthermore in al-Tusi’s canonical hadith
collection, namely, Tahdhib al-Abkam fi Sharh al-Mugni‘a, he does not
mention this alternate position of Mufid, but rather supports the istiglal
al-ab position. Further yet, Yusuf al-Bahrani and Muhammad Mahdi
Niraqi (d. 124 5 AH) have both taken issue with and attempted to grapple
with the apparent contradictory or variant opinions of early jurists such
as al-Tusi, al-Mufid, and al-Murtada’ in addition to questionable claims
to ijma‘. Al-Bahrani cites a partial treatise in his possession, written by
Zayn al-Din al-‘Amili (Shahid al-Thani), in which al-‘Amili cites seventy
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occasions in which al-Tusi states one legal position only to contradict
himself (mukbalafat al-shaykh li nafsibi). See al-Bahrani, Hada’iq al-
Nadirah, 4:98. Sayyid Muhammad Husayni al-Husayni al-Jalali kindly
gave me a copy of the original manuscript of this unpublished treatise
attributed to Shahid al-Thani, in which he lists in detail the numerous
occasions in which al-Tusi seems to contradict himself from the chapters
of marriage and divorce to foodstuffs. In it, Shahid al-Thani provides no
explanation for these except to state the shaykh (al-Tusi) has made
claims to ijma“ only to oppose these very same claims elsewhere, and
therefore the jurist cannot establish two opposite claims to consensus
and, “in doing so faqad waqa‘a fi al-khata’ (he falls into error).”
However, he does not cite guardianship and the marriage contract as
instances of conflict, perhaps because al-Tusi never claims consensus on
the matter. See Zayn al-Din al-‘Amili, Risalah ‘ala Masa’il Da‘a’ fiba al-
Shaykh al-Iijma“wa Khalafa Ida‘ al-Ijma“ fibi Collection of Sayyid
Muhammad Husayni al-Husayni al-Jalali, Chicago, MS# unknown. On
the other hand, Niraqi cites Shahid al-Awwal as stating that these appar-
ent conflicting ijma‘at (pl. ijma‘) are in fact not contradictions at all, but
merely attestations to the riwwayat of the hukm, meaning that the ruling
has been reported and there exists evidence for it within the corpus of
akhbar and upon this there is consensus. See Muhammad Mahdi Niragqji,

‘Awa’id al-Ayyam (Qum: Maktabat Basirati, 1980), 693-95.

“Wa buwa thubiit al-walaya lahuma mustaqillan mutlagan bal huwa al-
mansib ild al-mashir bayna al-qudama’,” which translates as “ and it
(this legal position) consists of the confirmation of guardianship to both
of them (father and paternal grandfather(s).” See Ruhani,
http://www.imamrohani.com/arabic/kotob/fokh/21/
o2.HTM#fehrest18
Khv’i, Mubadarat, 223. “ Ama al-shubra, lam tudhakir fiba ‘ada al-
marfi‘ab wa al-maqbiilah.”

Muhammad Rida Muzaffar describes this as al-shubra fi al-riwayab,
when the “large” number of reporters is not sufficient to be described as
constituting al-tawatur. See Muzaffar, Usil al-Figh, 2:143.

Kh@’i’s representative told me that the mujtabids do not do taqqadus of
past scholars, meaning that they do not sanctify their legal judgment.
This disposition can be described as applying to the vast majority of con-
temporary Imami mujtabids. One example can be found in al-Khu’i’s
Mabani al-‘Urwat al-Wuthqa, in which he critiques Sayyid al-Murtada’s
claim to consensus that if a couple commits adultery they are forbidden
to each other permanently. Credit for this key reference goes to Sayyid
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Muhammad Rizvi, who lent me his copy of al-Khu’i’s lecture notes
notes. See al- Khu’i, Mabani, 1:280-81.

Al-Ruhani, Zubdat al-Usil (Qum: Amin Publishers, 2004), 4:186-87;
Ibid, 6.

These are strong words, insofar as al-Muzaffar is accusing those who
vest al-shubra al-fatwaiiyyab with hujryah to essentially be guilty of
performing a form of unacceptable taqlid and thus not living up to their
commitments as bona fide mujtabids. See al-Muzaffar, Usil al-Figh,
2:144.

I have used Wolfart Heinrichs’ analysis of qawa‘id fightyah. After
stating this concept’s contested definition, he cites Taj al-Din al-Subki (d.
771 AH) as describing the gawa‘id in the following way: “The qa‘idah is
the generally valid rule with which many particular cases [juziyat| agree
whose legal determinations can be understood from it [the ga‘idab].”
Therefore jurisprudential maxims can be understood as overarching
theoretical concepts that may potentially make sense of individual
rulings and cases. See Wolfart P. Heinrichs, “Qawa‘id as a Genre of
Legal Literature,” in Studies in Islamic Legal Theory, ed. Bernard Weiss
(Leiden: Brill Publications, 2002), 401-02. The most common example
cited is that if anything causes undue harm, then it can be rendered as
non-compulsory or even impermissible, or that everything is considered
pure unless it is proven that it is impure. This is one of the juristic princi-
ples behind taharab (purity). See Baqir Irwani, Al-Qawa‘id al-Fighiyah
(Qum: Dar al-Figh, 2006), 2:96-98. In Shi‘i jurisprudence, the term nass
carries superior evidentiary value thatis described as being a direct
textual ruling in the form of Qur’anic verses or a hadith deemed to be
authentic. See the glossary of Muhammad Bagqir al-Sadr, Principles of
Islamic Jurisprudence, tr. Arif Abdulhussein (London: ICAS Press,
2003), 137.

Shi‘is consider the Fourteen Infallibles to include Muhammad, Fatimah,
Ali, al-Hassan, al-Husayn, and the remaining nine Infallible Imams who
are select descendents of al-Husayn.

For a discussion concerning qa‘adat sultanat al-nafs, see Irwani, Al-
Qawa‘id al-Fightyah, 2:96-113. The closest synonymous principle [
could discover is ga‘adat min al-milk (the principle regarding authority),
namely, the endowed authority given to every free and sane human being
to willfully enter into financial contracts and purchase slaves and igrar
al-‘ugala’ (affirmation of those with intelligence). This has similar
implications indicative of the freedom to spend one’s wealth as one
pleases, witness in court, loan money to others, as well as accept the
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responsibility of taking a loan and paying it back. See al-Tusi, Al-
Mabsiit, 3:4-6.

Nasr Makarem Shirazi, Al-Qawa‘id al-Fightyah (Qum: Madrassah Ali
b. Abi Talib, 2004), 2:20-22.

Jawad Maghniyya makes a similar argument in his Al-Figh ‘ala
Madbahib al-Khamsabh, 322. Allama al-Hilli has also used a similar
concept, namely, igrar al-‘uqla’: “law aqarat al-hurrab al-balighah al-
‘aqilah bi al-nikah, sibhab iqraraba ‘inda ‘ulama’ind ‘ajma‘a (If the free
pubescent and mentally sound woman decides to marry, her decision is
vaild in the view of our scholars by consensus).” He then states that Abu
Hanifah used a similar rationale to support the same viewpoint. See
Allama al-Hilli, Tadbhkira, 2:583-84.

The vast majority (if not all) of Imami scholars forbid abortion unless the
mother’s life is at risk, as well as organ donation after death. They also
do not give a woman the unadulterated right given to men to divorce at
will.

Khuw’i, Mubadarat, 221-23.

See Araki, Kitab al-Nikabh.

This muwagqafah entails that which could be described as itlagat

al-ayat or mutlaq, meaning that the verse may not directly address

the issue at hand, but it nevertheless implies a general ethic or ethos of
understanding

See Q. 5:2and Q. 2:232,2335.

Q. 2:232. See Jawad Maghniyya, Tafsir al-Kashif (Tehran: Dar al-Kutub
al-Islamiyyah, 2003), 1:3 54-5 5. While Maghniyya’s use of this verse and
others to assert the virgin’s agency is novel from a contemporary per-
spective earlier scholars (e.g., al-Murtada’, Ibn Idris al-Hilli, and Allama
al-Hilli) used the same verse and others, despite their exceedingly unre-
lated content. In fact, Ibn Idris states that if the verse’s open meaning
stands, in order to specify or limit it a proof must be brought forward.
See al-Murtada, Ibn Idris al-Hilli, 541-43, Allamah al-Hilli, Tadhkira,
2:585,and al-Murtada, 1 Al-Intisar, 19-20.

Sayyid Muhammad Husyan Fadlallah has a very similar line of argu-
ment. See http://english.bayynat.org.Ib/se_ooz2/womenfamily/
partner.htm. Similar sentiment has been expressed via email from his
office. Maghniyya draws upon similar ethical arguments in his legal
work Al-Figh ‘ala Madhahib al-Khamsab (Beirut: Dar al-Jawad, 20071),
321-22.

For an extensive discussion, see Takim, “Shortened Prayers,” 403-04.1
use “apparent” because Imami jurists only consider it za‘arad in an
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apparent (zahir) manner and because one of the purposes of usali
hermeneutics is to discover the reality and resolve this bifurcation.
Tagryah became especially popular under the Abbasids, when Imami
Shi‘ism entered a stage of quietism. See Lynda Clarke, “Taqiyya in
Twelver Shi‘ism” in Reason and Inspiration in Islam, ed. Todd Lawson
(London: I.B. Tauris, 2005), 43-63.

Susan Spektorsky, Women in Classical Islamic Law (Leiden: Brill
Publications, 2010), 67-68.

See Muhammad b. Idris al-Shafi‘i, Kitab al-Umm (Cairo: Maktaba al-
Kalimatal-Azhariyyah, 19671), 7:171-73. Also see Spektorsky, 67-68.
Ibid. Also see Muhammad Fadel, “Reinterpreting the Guardians Role in
the Islamic Marriage Contract: The Case of the Maliki School,” The
Journal of Islamic Law 3,n0. 1 (1998): 3.

Ibid.

For the opinions of al-Saduq and al-Tusi, see Fadel, “Reinterpreting the
Guardian’s Role,” 3.

See Ibn Rushd al-Qurtubi al-Andalusi, Sharh Bidayat al-Mujtahid, ed.
Abdullah al-‘Abari (Cairo: Dar al-Sala, n.d.), 3:1248. That s, if the
virgin marries without her guardian’s consent, is the marriage valid or
not?

The Imamis hold that only the father and the paternal grandfather have
compelling authority or agency.

The contemporary Imami jurists that share this position are Ruhani,
Maghniyya, and Fadlallah.

See Abi Zayd Abd Allah b. ‘Umar al-Dabusi al-Hanafi (d. 430 AH), Kitab
al-Nikah min al-Asrar (Beirut: Dar al-Manar, 1993), 191-201. Also see
John L. Esposito, Women in Muslim Family Law, 2d ed. (Syracuse:
Syracuse University Press, 2001), 15.

Muhammad Hashim Kamali, Principles of Islamic Jurisprudence
(Cambridge: Islamic Texts Society, 2003 ), 466. For an extensive discus-
sion regarding the variant Sunni positions, see Kecia Ali, Marriage and
Slavery in Early Islam (Cambridge: Harvard University Press, 2010), 33-
4T.

Muhammad b. Idris al-Shafi‘i, Kitab al-Umm (Beirut: Dar al-Wafa’,
2001), 6:47.

Al-Murtada’, Al-Intisar, 120 and Muhaqiq al-Hilli, Mukbtasar al-Nafi’,
183.

See note 29. For a detailed discussion regarding Allama al-Hilli’s istidlal
and his contention that the ‘illa for agency is her physical and mental
maturity, see al-Allamah al-Hilli, Tadhrikat al-Fugaha’ (Tehran:
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Maktabat al-Murtadawiyyah li Thya’ al-Athar al-Ja‘fariyyah, 1968),
2:568-88.

Imami scholars still debate the age of majority.

Ibid., 585.

“Nagqala al-ikbtilaf al-‘ammab fihi wa la na‘lamu annabu fi zaman sudir
al-kbabar aydan, kana ila ayiman al-‘aqwal qdatahum amilun, la
yumkin landa al-tarjih bibadha al-wajh. See al-Araki, Kitab al-Nikah
(Qum: Nur Nagar, 1998), 43.

Maria Dakake and others have posited the notion that either the Fifth or
the Sixth Imams and their companions formed parts of their theological
doctrines in dialogue with Hanafis-Murji’is and Mu‘tazalis. One exam-
pleis the doctrine of postponing opinion, which essentially states that
the non-Shi‘a sinner has a middle position and it is not known whether
he will benefit from salvation or not. Hence it is better to postpone judg-
ment upon him. See Maria Dakake, The Charismatic Community
(Albany: State University of New York Press, 2007), 128-39.

Liyakat Takim, Heirs, 101-07.

Muhammad Tagqi al-Hakim states that it is entirely possible that the sa’il
(the one posing the question to the Imam) transmitted what he chose (or
what was in his best interest) from the Imam, essentially procuring a
fatwa for himself. Meanwhile, the imam’s actual fatwa does exist.
Furthermore, al-Hakim states that due to the prevelaence of divergent
legal opinions, including that of the Imam, he (the sa’il) would select
what he feels is nearest to the Imam’s views, which may in reality oppose
their actual viewpoint, hence creating opposing reports. This is as far as
the traditional scholar will go, because accusing the Imam of double
speak or contradictory juristic positions would compromise the tenet of
infallibility (‘ismabh). This is not included within the mujtahid’s exegeti-
cal temperament. See Muhammad Tagqi al-Hakim, Usal al-‘Ammabh,
356.

Wael B. Hallaq, Shari‘a (Cambridge: Cambridge University Press,
2009),275-76.

This respect and obedience owed to the father extends through the
paternal line.

For a few examples, see Araki, Kitab al-Nikah, 48. al-Ruhani,
http://www.imamrohani.com/arabic/kotob/fokh/21/02. HTM#fehrestt
8; Khu’i, Mabani, 269; Najafi, 183-84; al-Hilli, Mukhtalaf al-Shi‘ab,
7:116; and Maghniyya, Figh al-Imam al-Sadiq, 5:23 2.

See Sistani, 439 and Subhani, Nizam al-Nikah, 193. Sayyid Murtada has
claimed that Abu Hanifah held that even if the virgin posseses agency
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and marries someone (bi ghayri kafi’), the father has the right to inter-
vene and stop the marriage or annul an completed marriage contract.
See: al-Murtada, Intsar, 120. With regards to Abu Hanifah’s position,
he states: “laysa li waltuba al-‘itirad alayha illa idha wada‘at nafsaha fi
ghayri kafii™ .

Iowe this insight to Lynda Clarke.

Tusi, Istibsar, 3:144. Tusi attempts to interpret the Sa‘dan b. Muslim
tradition as either applying to temporary marriage or a case of al-‘adl.
Also see Muhaqqiq al-Hilli, Shara’i‘ al-Islam, 2:220. Hilli also claims
thereis ijma‘ on this matter.

For alist of related traditions, see Kulyani, Al-Furi, 347-54.

That s, his task would be difficult in legal terms.

Subhani, 193-95.

Muhaqqiq al-Hilli, Shara’i® al-Islam, 221. The Arabic reads as follows:
“Ammaidha ‘adalaba al-wali wa biwa an la yuzawijuha min kafu’in
ma‘a raghbatiha fa-innabu yajiazu laha an tazawwaja nafsaha wa law
karban ijma‘an.” Al-Ruhani expresses a very similar (if not identical)
sentiment.

http://www.imamrohani.com/arabic/kotob/fokh/21/02. HTM#fehrestt
8; Sayyid Sistani, Minhaj al-Salibin (Beirut: Dar al-Muarrikh al-‘Arabi,
2003), 3:28.

Upon examining the positions and reports concerning the bikr, al-
Allamah al-Hilli states that even if we were to give her agency, she would
be unaware of the nature and functioning of men (1a ta ‘rifu abwal al-
rijal). Such statements are not universal; rather, they are based upon his
common view of the bikr and perhaps those in his region of southern
Iraq. See Allamah al-Hilli, Mukbtalaf al-Shi‘ah, ibid.

Ibid. Also see Ruhani,
http://www.imamrohani.com/arabic/kotob/fokh/21/02.
HTM##fehrest18. Both Subhani and al-Ruhani emphasized the need to
prevent any undue hardship as the underlying purpose of the nahi al-‘adl
clause. I should also note that terms such as undue hardship or haraj,
when used in the context of this ruling, are particularly modern. T have
not come across it in medieval compendiums on marital law written by

Muhaqqiq al-Hilli, Shahid al-Thani, Shaykh al-Tusi, or other jurists.

. Such a scenario is not implausible; however, each case would have to be

evaluated on its own merit.

This line of reasoning would indicate the interconnectedness of positive
and substantive law in contemporary Imami Shi‘ism.

Makarim al-Shirazi, 2:25-26.
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Discussion

Discussant: Mahmoud Ayoub

These are real, not just theoretical, issues. Whatever the jurists say among
themselves, the people in southern Lebanon are not aware of it and the father
assumes complete authority. If the daughter does not submit, she will get the
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beating of her life. There have been cases where daughters asked to consent
have refused, even if it meant they would be killed ... and some have been. You
can attribute whatever you want to taqiyah, so itis not a helpful tool. The clear
injunction of Ja‘far al-Sadiq is that the Shi‘a may not turn to Sunni scholars.
Anyway, there is no ijma‘ among the Sunnis. We have no choice but to give
people authority over themselves. The Lebanese scholar Shamsuddin wrote
that the ideal state of the Righteous Caliphs is impossible today, as is the divine
rule of the infallible Imam, and thus people must have authority over their own
affairs. This minimizes the jurists’ authority over people in their own affairs.
Wilayat al-faqib is not a new concept. It goes back to the Twelfth Imam; how-
ever, it was a moral and juridical authority. All Khomeini did was add a
political aspect, which led to the Iran of today. I believe that two kinds of peo-
ple should never be allowed to rule: the military and the religious. Ja‘far
al-Sadiq said: “The scholars are God’s trustees over His revelation until they
knock at the doors of the ruling authority; when they do, suspect them.” T ask,
then, what happens when the ulama themselves become the ruling authority?

Discussant: Mohamed Adam El-Sheikh

This is my first opportunity to learn about the Shi‘a schools. According to the
Sunnah, by my own investigation it has not reached that level. All the hadith
on this subject have some defect, even the most commonly applied ones.
According to Imam Malik, the ability of the guardian to force belongs to the
father or grandfather, or, if they are not present, to another man from the
father’s side. It might be justified because daughters or sisters were pledged to
marriage at a very early age, thirteen or fourteen, and were unable to negotiate
their dowries or conditions. Thus it was for the protection of minors. In Egypt
or my own country of Sudan — even though it is Maliki in other respects —
people now adopt Abu Hanifah’s position as being well thought out. His opin-
ion is also applied in America: A woman of mature mind, whether virgin or
previously married, has the right to marry without her guardian’s consent,
although obtaining her consent is preferred. We used to ask the imam to be a
woman’s wali, but that led to some collusion and so we found it better to let
the woman be her own wali. Marriage must be a contract between two compe-
tent individuals. The most acceptable Sunni hadith, in my opinion, is the one
of the woman who told the Prophet, “My father has given me in marriage to
his nephew.” The Prophet asked her father to justify his action. The daughter
then told the Prophet that she consented to the marriage; she only wanted his
confirmation that her consent was required.
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General Discussion

Imami can mean Ja‘fari or Isma‘ili, but in my paper it refers only to the
Twelvers (or Ja‘fari). The view that we have called the position of Abu
Hanifah may have been the custom of Iraq that may have been attributed
to him retroactively.

During the mid-tenth to the mid-eleventh century (“the Shi‘a Century”),
the Shi‘as were completely open to Sunni ideas. Only after the fourteenth
century did that change. The whole idea of mukhalafah li al-‘aGmmab must
be used with caution.

Kecia Ali’s Marriage and Slavery in Early Islam (Cambridge, MA:
Harvard University Press, 2010) is commendable. During that period, as
in rabbinic Judaism, marriage and slavery had much in common. There is
no agreement, however, as to whether a girl’s emancipation is achieved by
majority or by marriage.

Anyone can represent a woman, including herself. The question is not
who represents her, but “Who is her guardian?” This is the difference
between the wakil and the wali.

In very conservative families we send the wal7 and two witnesses to ask:
(1) “Does she accept this man?” (2) “Does she accept the advanced and
deferred dowries?” and (3) “Does she have conditions that she wants to be
mentioned?” Sometimes we might ask if there is a prenuptial agreement.
Tabari maintained that a woman can lay down any conditions she wishes
in the marriage contract, even refusing to do housework, with only one
limit: She cannot refuse sex, because that is the point of the marriage.
Some imams will refuse to marry a couple if they have not negotiated a
contract.

This conversation is interesting, but seems out of place, out of time, and
very literal. Does the woman have agency? Can women control their own
bodies? Young American-born women hearing this conversation might
be driven away by it. How can we say women can be judges or even rulers
and still ask whose permission they need to marry? If people who care
about Islam continue to return to those arguments, Islam will continue to
be marginalized. The fuquha’ are approaching the text with a precon-
ceived conclusion in mind.

We cannot just jump out of what we know into something that is foreign
to our background. Change will come, but gradually.

The jurists have serious pastoral concerns almost to the brink of defend-
ing women’s rights. It is so simple for a woman to marry whomever she
wishes. Marriage has always been a family enterprise instead of an
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individualistic one. Scholars emphasize their fear of a father being high-
handed with his daughter and categorically reject such behavior. Maybe
there should never have been a ruling giving the guardian agency in the
first place; however, in all fairness, someone like Allamah al-Hilli, a
contemporary of Ibn Taymiyyah, gives so many reasons for allowing the
woman absolute agency while at the same time cautioning that she be
protected from the possible machinations of her intended.

Islam liberates, of course, but our history is open for everyone to study.
Either we study it or we end up in apologetics, which leads nowhere.
Academic freedom is important, and the study of history and culture is
important even if we must study things that, from the perspective of the
twenty-first century, seem lacking. Intention aside, in the end avoiding
our history doesn’t work.

This study is appropriate in the context of this scholarly meeting. It would
be inappropriate for a public lecture in a mosque.

It is valuable to integrate the best of this history and integrate it into the
thought of our time.

This is not the time to go back in time.

The first thing we should learn from this is that it is not an easy matter.
The compilation of the hadith has still not been resolved. Second, this
paper shows the relevancy of such debates to those of us in the West to for-
mulating a methodology. The great scholars are the liberal scholars: the
more you know, the more you know that you don’t know. Our approach
is family-oriented, but we live in a society that is not family-oriented. Our
concern is to protect the family, which is a society’s founding unit.

It is important for the fatwa to be relevant to our times. The presentation
comes from the lecture notes of their students. In the figh books they give
their one-sentence conclusions, which is not enough. The presentation
doesn’t support anyone, but only exposes the reality to which we must
face up. We must not water down the patriarchal history of the
Abrahamic religions. We must recognize that there are patriarchal and
misogynistic hadith, even if we wish to reject them.

Virginity is sexual; maturity is psychological.

When we speak of the virgin of sound mind, we speak of a woman who is
unmarried but who knows the ways of the world. This is why these texts
are relevant to modern society, where unmarried working and educated
Wwomen are common.

A young convert received three marriage proposals through women
(mothers) at an extremely conservative mosque; all of the questions put to
her by women through her friend. Her husband never received a single
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question from the prospective husbands’ menfolk, usually the fathers,
who seemed to play no role at all. It seemed to be totally controlled by the
women. Is this case unusual?

Like rabbinicjurisprudence, these academic analyses can be very divorced
from social reality.

There have been real efforts among Shi‘a ulama to come closer to Sunni
thought. We should bless and work with such efforts, because above all
we need unity. Legal jargon in Islam makes a distinction between a virgin
and a non-virgin, one that is applied to both men and women in different
ways. Virginity is a marker of immaturity, as girls in that society usually
married early. Many of early female Muslims, including the Prophet’s
daughters, died young because they got pregnant before their bodies were
ready. It was a cultural problem.

In a manuscript of all the claims to ijma“among the early Shi‘a, there is the
case of a shaykh who contradicted his own claim to ijma‘ seventy times.
This raises the question of what #jm#3° means in such a case. As some of the
early scholars rejected solitary traditions, some of the claims of #j#a‘ may
have referred not to literal consensus, but rather to a tacit consensus that
such an opinion exists and has some support or evidence. Whether we
agree with this or not, it is there.

For the Shi‘a, the Imam is the safeguard of the society’s integrity. In his
absence scholars can err. And if each scholar can err individually, it is pos-
sible that all can err collectively, which means that you can have no ijma“.
If the entire Shi‘a community were to agree on an error, that would be a
cause for the Imam to return.

Was anyone ever attracted to Islam by figh or ‘agidab; people are attract-
ed by the heart in the community or because of Sufism. As far as women
being the agents of the marriage contract, Moroccan women do every-
thing and the men are informed at the end. Perhaps the scholars have
distanced themselves from the ummabh.

Harvard published a wonderful book devoted to the Islamic marriage
contract: The Islamic Marriage Contract: Case Studies in Islamic Family
Law (2008). According to Shi‘a law, couples can amend the contract by
mutual consent regardless of the terms included by the wall.
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ABSTRACT

Contemporary moral discourse has been aptly described as a
minefield of incommensurable disagreements. Such disagree-
ments are believed to be the result of secularization marked by a
retreat of religion from the public arena. To provide an overall
sense of Islamic ethical discourse in the complexity of bioethical
pluralism in the Muslim world, in this chapter I have followed
principle-rule based deontological-teleological ethics that serves
as the foundation of Islamic legal-ethical investigation. The deon-
tological ethical norm in Islamic jurisprudence determines the
rightness (or wrongness) of actions without regard to the conse-
quences produced by performing such actions (Killing is wrong.).
By contrast, the teleological norm determines the rightness (or
wrongness), of actions on the basis of their consequences pro-
duced by performing these actions (Saving life is commendable.).
Deontological-teleological ethics undergirds Muslim legal-ethi-
cal methodology in resolving moral dilemma in social ethics. In
Islamic jurisprudence ethical values are integral to the prescrip-
tive action guide that the system provides to the community. No
legal decisions are made without meticulous analysis of various
factors that determine the rightness or wrongness of a case under
consideration.
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Healing through Spiritual Morality

Given that suffering can result from either natural or moral evil,
we are obliged to examine the concept of good health in Islam,
especially insofar as it is regarded as part of a person’s obligation
to avoid undue pain and suffering. The Arabic word sibhab
(“sound” or “health”) is rich in connotations. Like the word
salama (also “sound” or “health”), it conveys the wholeness and
integrity of a being that generates a sense of security. Further, it
connotes a life of balance and moderation that avoids behavioral
extremes. Disturbing this balance causes physical ailment. The
Qur’an lays down the golden rule about moderation: “O chil-
dren of Adam [and Eve], . . . eat and drink the good things you
desire, but do not become wasteful” (Q. 7:31).

Imbalance or overindulgence in the enjoyment of God’s
bounty leads to both physical and moral suffering. In the moral
sense, human volition may result in the overconsumption of cer-
tain foods because of sensual indulgence rather than attention to
good health. The Prophet is reported to have advised his
Companions to avoid overeating and recommended that one
stop eating before feeling full.* Another tradition traces all sick-
ness to a lack of moderation in eating. On this view, those
physical or psychological conditions beyond one’s own control
dictate lifestyle adjustments in the interest of physical wellbeing.

The Qur’an prescribes the pursuit of self-knowledge as a part
of maintaining good health. Physical and psychological health
cannot be taken for granted — they are a divine benefaction that
depends on human moderation in food and drink and regular
physical activities, including swimming and horse riding, as the
Prophet instructed his followers.> Yet there are people who suf-
fer from genetically inherited illnesses about which they have no
choice whatsoever. This kind of suffering raises questions about
God’s will and the existence of evil in the world.
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Islamic Spirituality

God’s omnipotence is the most important idea in Muslim theolo-
gy. God is the creator of all things, including human destiny on
Earth and rewards and punishments in the hereafter. Such a
deterministic concept of human action gives rise to the problem
of reconciling the divine predetermination of human action with
divine justice, which entails God punishing the wicked and
rewarding the righteous. This aspect of the problem of theodicy
arose out of statements from the Qur’an and Sunnah. In the con-
text of health care, the idea of God’s omnipotence has enormous
implications, for it breeds a quietism that discourages the ill from
prying into His unfathomable ways and encourages resignation
to suffering.3 With modern medicine’s enormous strides in heal-
ing the sick and alleviating suffering, the inexorability of God’s
decrees provides little comfort to those who want to see an end to
the agonies of incurable diseases.

Yet despite the phenomenal advancement in medical treat-
ment, people need to come to grips with what I constantly hear in
my duties as a hospital chaplain: undeserved suffering. The need
to understand the divine decree and cultivate necessary faith in
God’s goodness brings me face to face with the role of Islamic
spirituality.

In Islam, the realm of spirituality is located within the human
experience of transcendence. It does not matter whether one is
anchored in an organized religious tradition or not. The experi-
ence of transcendence is positioned in the depth of the human
heart, which needs to be explored by each individual through the
natural endowment with which all humans have been created.
This endowment — the innate capacity (fitrah) to incline toward
transcendence — is the source of that human spiritual and moral
awareness (taqwa) that is created the moment they are fashioned
as humans (Q. 97:7-10).

Atvarious points in their journey toward spiritual and moral
perfection, humans receive portents that are present both in their
own selves (anfus) and in the environment (@fdq) for them to
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realize the stages of their journey toward becoming perfected
(Q. 16:78). In this sense, their personal perfection is tied to the
perfection of the environment, which requires humanity’s undi-
vided attention because its own preservation and beautification
are existentially connected to humanity’s own survival and
internal beauty. The more one understands this indispensable
connection between the internal and external sources of human
spiritual and moral development, the more one commits oneself
to achieving the equilibrium generated by this understanding in
actual life situations. This is the universal dimension of one’s
nature as well as one’s spiritual and moral journey.

In this sense, spirituality and morality are intertwined because
the former is the internal dimension of the being’s identity and
thus individual and subjective; the latter is the external aspect
and grounds for a person’s overall performance in corporate
existence, and hence collective and objective. Claims of being
spiritual are bereft with the calamity of self-righteous attitudes in
faith communities, since they are ultimately inaccessible to out-
siders for scrutiny. This is why, in Islam, morality (doing what is
right and avoiding what is wrong) must accompany spirituality
as its consequence and take the form of being objective and
accessible to others for evaluation to establish the validity of the
claim to be moral.

If spirituality generates peace and confidence, then morality
becomes its objective manifestation when one deals with other
humans as equals endowed with the same dignity, regardless of
one’s faith connection. In this estimation, then, spirituality is not
only a precondition of one’s inner peace and healthy state of
mind; it is functionally indispensable to develop the moral sensi-
bilities that enable a person to deal with others in fairness and
justice.

However, this morality-oriented spirituality is overshad-
owed by the exclusionary Muslim theology that finds its major
application in Islamic law. The juridical tradition is founded
upon this theology, which, paradoxically, also advances the idea
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of a common human family that can be traced back to the first
human couple: Adam and Eve. Human beings need one another
to enable them to live in peace and harmony - the very founda-
tion of human wellbeing. Hence the critical need for spirituality
is underscored by Islam’s mystical tradition, namely, Sufism,
which neutralizes this exclusionary theology by emphasizing the
Prophetic teaching that the Children of Adam are like one body
because they share the same essence in their creation.

One of the striking features of religiously based spirituality is
its emphasis on human relationships and the ethics that govern
them. By its very emphasis on an ethics of relationship, this spiri-
tuality is dialogical. It is not only in dialogue with other humans,
something to which it inevitably leads; it also leads to dialogue
with all of nature. It requires humans to engage in beautifying
nature in a reciprocal mode (if I am beautiful, so is my environ-
ment) and mandates its preservation in the same way as it treats
one’s own preservation as a moral and religious duty.

Dialogue allows the relationship of equality to emerge, one
that potentially can confront the sources of conflict generated by
the culturally advanced dichotomy of superiority/inferiority,
saved/damned theology. To defeat the negative forces of this cul-
tural theology, human endeavors need to be equipped with the
spirituality that orients a person toward ethical action. When the
Prophet was asked about the meaning of religion, he is reported
to have replied: “It is obedience to God and kindness to creation
(makhliq).” “Creation” is used here in its generic sense to include
all created beings and not just humans. This is why fractured
human relationships need to be mended through the healing that
comes by reaching out to fellow humans qua humans.

The correlation between spirituality and morality provides a
unique way of estimating the relationship between faith and law.
Law is certainly connected with the human experience of living
with one another and in community. In Islam, God’s will is
expressed in God’s commandments delivered through the super-
natural medium of revelation. God’s law guarantees salvation to

202



Islam, Healthcare, and Spirituality

those who obey them. In some unique sense, fulfilling the legal-
ethical rulings restores total human wellbeing and leads to a
blissful hereafter. In order to fully appreciate this interdependent
relation between spiritual and moral wellbeing, we need to turn
our attention to Islam’s normative legal system, which functions
as a divinely ordained scale of what it means to be a spiritually
and morally healthy community.

The Islamic Legal Tradition

Islamic law covers all the actions performed by humans, whether
toward one another or toward God. The Shari‘ah, the norm of
the Muslim community, grew out of Muslim endeavors to
ensure that Islam pervaded all of life. Two essential areas of
human life define its scope: acts of worship, both public and pri-
vate, that are connected with the pillars of faith; and acts of
public order that ensure individual and collective justice. The
first category of actions, undertaken with the intention of seek-
ing God’s pleasure, is collectively known as “ritual duties”
toward God (‘ibadat, literally “acts of worship”). These include
all religious acts such as the daily prayers, fasting, alms-giving,
and so on. The second category of actions, undertaken to main-
tain social order, is known as “social transactions” (mu‘amalat,
literally “social intercourse”).

The religious calibration of these two categories depends
upon the meticulous division of jurisdiction based on the ability
of human institutions to enforce the Shari‘ah and to provide
sanctions for disregarding its injunctions. According to Islamic
law, all actions should be performed to secure divine approval;
however, human agency and institutions have jurisdiction only
over the social transactions that regulate interpersonal relations.

In order to create such an all-comprehensive legal system
founded upon revealed texts, Muslim scholars went beyond the
Qur’an to the person of the founder and the early community.
The Qur’an required obedience to the Prophet and those invested
with authority, which included the idealized community made
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up of the elders among the first and second generations. In this
way, the Qur’an opened the way for extending the normative
practice beyond the Prophet’s earthly life. Such an understand-
ing of the normative tradition was theoretically essential for
deriving the legal system, which saw its validity only in terms of
its being extracted from the Prophet’s own paradigmatic status.
Hence, his life as understood and reported by the early commu-
nity became an ethical touchstone for what the Muslims call the
Sunnah. The intellectual activity surrounding the interpretation
of God’s will as expressed in the Qur’an and the evaluation of the
hadith (reports ascribed to the Prophet and the early community)
became the major religious-academic activity among Muslims
and thereby laid the foundation for subsequent juridical delib-
erations — what became known as figh (“understanding”), or
jurisprudence.

By the ninth and tenth centuries, the Muslim community was
affiliated with one or another of the leading scholars in the field
of juristic investigation. The legal school that followed the Iraqi
tradition was called Hanafi, after Abu Hanifah (d. 767), the
imam (teacher) in Iraq. Those who adhered to the rulings of
Malik ibn Anas (d. 795) in Arabia and elsewhere were known as
Malikis. Al-Shafi‘i, who is credited with being a profound legal
thinker, founded a legal school in Egypt whose influence spread
widely to other Muslim regions. Another school was associated
with Ahmad ibn Hanbal (d. 855), who compiled a work on
hadith-reports that became the source for the juridical decisions
of those who followed him. The Shi‘a developed their own legal
school, the Ja‘fari school, whose leading authority was Imam
Ja‘far al-Sadiq (d. 748). Normally, Muslims accepted their
region’s prevailing legal school. Today most Sunnis follow the
Hanafi or Shafi‘i rite, whereas the Shi‘a follow the Ja‘fari school.
In the absence of an organized “church” and ordained “clergy,”
the Islamic legal rite is inherently pluralistic. The determination
of valid religious practice is left to the qualified scholars of reli-
gious law, collectively known as the ulama.
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Muslim legal theorists were thoroughly aware of the moral
underpinnings of the religious duties that all Muslims were
required to fulfill as members of the faith community. In fact, the
validity of their research into Islam’s foundational sources (viz.,
the Qur’an and Sunnah) for solutions to practical matters
depended upon their substantial consideration of the different
moral facets of a case that could be discovered by considering
conflicting claims, interests, and responsibilities in the prece-
dents preserved therein. What ensured the validity of their
judicial decision regarding a specific instance was their ability to
deduce such universal moral principles as “there shall be no
harm inflicted or reciprocated” (la darar wa la dirar),4 which
flowed downward from their initial premise to support their par-
ticular conclusion without relying upon the circumstances that
would have rendered the conclusion circumstantial at best.
However, the power of these conclusions is contingent on the
ethical considerations that were operative in the original prece-
dents as well as the agreement of the scholars who sought to
relate the new case to the original rationale and rules.

Customarily, when faced with a moral dilemma juridical-
ethical deliberations are geared toward a satisfactory resolution
in which justifications are based on practical consequences,
regardless of applicable principles. For instance, in deciding
whether to allow the dissection of a cadaver to retrieve a valu-
able object swallowed by the deceased, Muslim jurists have
given the permission by simply looking at the consequence of
forbidding such a procedure. The major moral consideration
that outweighs the respect for the deceased’s dignity is the sur-
viving orphan’s ownership through inheritance of the swallowed
object. Islam forbids this procedure, and yet the case demands an
immediate solution based on consequential ethics.

Or, in the case of a female patient who, as prescribed in the
Shari‘ah, must be treated by a female physician; in an emergency
situation the practical demand overrides this prohibition
because the rule of necessity (darirah) extracted from the
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revealed texts outweighs the rule of sexual segregation extracted
from rational consideration. Numerous instances clearly show
the cultural preferences involved in solving pressing healthcare
problems in Muslim societies in which communitarian ethics
considers the consequence of any medical decision on both the
family and the community’s resources and interests.

Health-related Beliefs and Values

People with different backgrounds approach suffering through
illness and death with a wide range of diverse attitudes about its
causes and consequences, attitudes that often have been cultivated
and transmitted by their respective cultures and religions.
Sometimes these attitudes undermine the efficacy of those treat-
ments that require the patient to have the necessary will to fight
the disease. A holistic medical approach, which treats both psy-
chosomatic and physical conditions, necessitates that clinicians
be aware of the patient’s emotional condition and cultural back-
ground in order to formulate an accurate diagnosis and success-
ful treatment plan.5 What should the healthcare worker know
about her Muslim patient’s religious and moral presuppositions
about the nature of suffering?

Generally a situation that is negatively described as suffering
refers to an objective state of affairs (“It is unbearable!”) and the
subjective response (“It is harmful for the patient!”) of a judging
individual. In other words, when one assesses suffering as a form
of evil, either objectively or subjectively, one needs to take into
account the agent, the act of suffering, and the resultant harm
that is objective enough for a positive or a privative understand-
ing of evil. When both elements are present, suffering in the
context of illness is described as an experience that is undesirable
and maleficent. Both physically and morally, this description
immediately captures an objective standard that most people
would judge as tragically harmful to the agent, without any ref-
erence to any ontology or complex metaphysical or theological
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explanation. We are, in a realistic way, able to assert that a
person is suffering unrequited pain and destruction. Evil then
reveals the undesirable and maleficent aspects of human suffer-
ing. Understood in this way, we can now probe into theodicy and
begin to unfold the divine mystery regarding the infliction of
destruction of innocent life through natural evil.

The quest to unfold this divine mystery paves the way for a
meaningful conversation between the religious beliefs and med-
ical aspects of illness, where metaphysical and physical dimen-
sions of medical care struggle to come to terms with the human
condition and the limitations of human undertakings to alleviate
that suffering. The difference between religious and medical
assessment of the situation is stark. Faith in divine will nurtures
humility and reveals human limitations in comprehending the
ways of the all-powerful God who gives and takes life. Medicine,
on the other hand, which assumes the responsibility for remov-
ing the evil of pain and suffering, continues its search to find the
cure and prolong the impending death unabated.

This stark difference is further underscored by how religion
inculcates personal piety in dealing with illness, which is to incul-
cate faith in God’s goodness and accept suffering as part of the
overall divine plan for humanity’s spiritual and moral develop-
ment. Although medical professionals enter the field of human
suffering with enormous confidence and determination to treat
ailments by undertaking the necessary training and research,
religion emphasizes the finitude of human life and reminds
humanity not to arrogate God’s functions of taking life at a fixed
point in history, for that knowledge rests only with God.

“How fortunate you are that you died while you were not
afflicted with illness.” Thus said the Prophet to the person whose
funeral rites he was performing. Such an assessment of death
without illness indicates the value attached to a healthy life in
Muslim culture. To be sure, good health is God’s blessing for
which a Muslim, whenever asked, “How are you (lit. “How is
your health?”)?” responds, “All praise is due to God.” However,
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this positive appraisal of good health might seem to suggest that
illness is an evil to be eliminated at any cost. No doubt illness is
regarded as an affliction that needs to be cured by every possible
legitimate means. In fact, the search for a cure is founded upon
the unusual confidence generated by the divine promise that God
has not created a disease without creating its cure.®

Hence, the purpose of medicine is to search for a cure and
provide the necessary care to those afflicted with diseases. The
Muslim physician’s primary obligation is to provide care and
alleviate the patient’s suffering. Decisions about ending the life
of a terminally ill patient at her/his request are beyond his moral
or legal obligations. The Qur’an states its position in no uncer-
tain terms: “[I]tis not given to any soul to die, save by the leave of
God, at an appointed time” (Q. 3:145). Moreover, “God gives
life, and He makes to die” (Q. 3:156) and, hence, “A person dies
when itis written” (Q. 3:185,29:57,39:42).

Death, then, comes at the appointed time by God’s permis-
sion. In the meantime, humans are faced with the suffering
caused by illness. How does Islam view suffering? Is it part of the
divine plan to cause suffering? To what end? These general ques-
tions about the meaning and value of suffering should lead us to
appraise the suffering caused by prolonged illness to an individ-
ual’s personal and family life. The need to take a decision to end
one’s life arises precisely at that critical point when the sick per-
son is undergoing severe discomfort and desperation, and when
all forms of advanced medical treatments have failed to restore
her/his hope in getting better.

Closely related to such a consideration on the part of the sick
person is whether the unbearable circumstances caused by one’s
interminable illness make existence worthwhile at all. Does such
an existence, which is almost equivalent to non-existence
because of the intense sense of helplessness in managing one’s
life, possess any value for its continuation? Beneath these con-
cerns remains a deeper question about the quality of life that
individuals and society regard as worth preserving.
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The discussion about the quality of life points to the cultural
and religious attitudes regarding human existence and the con-
trol over life and death decisions when an individual is overcome
by suffering. Furthermore, it underscores the view that a human
being has the stewardship, but not the ownership, of his body so
that he can assert his right to handle it the way he pleases. He is
merely the caretaker, the real owner being God, the Creator. Asa
caretaker, it is his duty to take all the necessary steps to preserve
it in a manner that would assist him in seeking the good of both
this world and the next. In light of such a stipulation about
human duty toward his earthly existence in Muslim theology,
the problem of human suffering through illness assumes imme-
diate relevance. The Qur’an provides an essential philosophy
behind human suffering by pointing out that it is a test or trial to
confirm a believer’s spiritual station:

O all you who believe, seek your help in patience and prayer; surely
God is with the patient. ... Surely We will try you with something
of fear and hunger, and diminution of goods and lives and fruits;
yet give thou good tidings unto the patient who, when they are
visited by an affliction, say, ‘Surely we belong to God, and to Him
we return’; upon those rest blessings and mercy from their Lord,
and those — they are the truly guided. (Q. 2:153-57)

In this situation, suffering is caused by a divinely ordained
trial. More pertinently, it functions as an instrument in revealing
God’s purpose for humanity and reminding it that ultimately it
belongs to God and will return to God. Accordingly, from this
perspective it cannot be regarded as evil. In a well-known tradi-
tion, the Prophet is reported to have said: “No fatigue, nor
disease, nor sorrow, nor sadness, nor hurt, nor distress befalls a
Muslim, even if it were the prick he received from a thorn, but
that God expiates some of his sins for that.”7

Hence, understanding suffering is central to Islamic under-
standings of health and illness. As pointed out earlier, human
suffering in any form raises the question of God’s power and
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knowledge over what befalls human beings. God’s overwhelm-
ing power is the most important doctrine in Muslim theology.
God is not only the Creator of all things, including human des-
tiny (gadar), but also determines the ultimate outcome of human
decisions. Such a deterministic theology primarily gives rise to
the problem of reconciling God’s justice with existing evil. It also
has tendencies toward resignation and almost passivity in deal-
ing with illness and other forms of affliction. Our everyday
experience with death and disease provides us with plenty of
grounds to complain about the sad fact that, in view of what
modern medicine promises to do for the sick, faith in the
inscrutable ways of God’s decree offers little comfort to those
who want to see an end to the agonies associated with incurable
diseases.

Muslim theologians have done their best to comprehend the
rationale of suffering, for instance, of children and even animals.
Explaining why bad people suffer, even though unconvincing,
has been easier because of the causal link drawn between sin and
suffering by majority of Muslim theologians. But what sins can
one count for the suffering of innocent children? The suffering of
children in reproductive technologies and genetics, as well as the
unprecedented devaluation of a defective fetus in contemporary
biomedical advancements, await a full accounting of the ethics
of fertility clinics and prenatal genetic screening.

Islamic Biomedical Ethics8

Secular bioethics in the Muslim world today has severed its part-
nership with faith communities in resolving the moral problems
that have arisen in clinical situations and public health around
the world. International bodies like the WHO and UNESCO,
which support local efforts in developing culturally sensitive
bioethical curriculum, still appear to be unaware of the essential-
ly religious nature of the Muslims’ bioethical discourse and the
need to engage religious ethics in the Muslim context to better
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serve those whose cultures take religion more seriously. An
examination of the emerging literature on Muslim bioethics,
mostly authored by interested Muslim physicians, shows that
those who represent Muslim bioethics do not take local cultures
and their religious ingredients seriously enough to speak with the
necessary acumen and sensitivity about Muslim culture-friendly
bioethics. Thus secular bioethics, with its emphasis on liberal
western values, does not fully resonate with local and regional
Muslim values.

The Fundamental Principle of Public Good
in Islamic Bioethics

The principle of public good consists of each and every benefit
that has been made known by the purposes stated in the divine
revelation. Given that some jurists have essentially regarded
public good as safeguarding the Lawgiver’s purposes, they have
discussed this principle in terms of both the types and the pur-
poses they serve. The Shari‘ah is instituted in the interests of
Muslims, whether these interests pertain to this life or the next.
In order to safeguard these interests and achieve God’s purposes
for humanity, it seeks to promote three universal goals. These
goals are discussed under the following universal principles,
whose authority is based on a number of probable instances and
supporting documentation in the revelation:

1. The Essentials or Primary Needs (al-Dariariyat). These are
indispensable things promulgated for the good of this and
the next world, such as providing healthcare to the poor and
downtrodden. Such actions are necessary for maintaining
public health and the good of people in this life and for earn-
ing reward in the next. Moreover, without them life would
be threatened, thereby resulting in further suffering for
people who cannot afford even the basic necessities of life.
According to Muslim thinkers, the necessity to protect the
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essentials is also felt across traditions among the followers of
other religions. The good of the people is such a fundamental
issue that there is a consensus among all people that when
one member of a society suffers, others must work to relieve
the afflicted.?

2. The General Needs (al-Hajiyat). These enable human beings
to improve their life and remove those conditions that lead to
chaos in one’s familial and societal life in order to achieve
high standards of living, even though these necessities do not
reach the level of the essentials. These benefits are such that,
if not attained, they lead to hardship and disorder but not to
corruption. This kind of common good is materialized in
matters pertaining to performing one’s religious duties, man-
aging everyday life situations, maintaining interpersonal
relationships, and upholding a penal system that prevents
people from harming others.*°

3. The Secondary Needs (al-Tabsinat). These are commonly
regarded as praiseworthy deeds that lead to the avoidance of
those things regarded as blameworthy. They are also known
as “noble virtues” (makarim al-akhlaq).** In other words,
although they do not qualify as “primary” or “general”
needs, their goal is to improve the quality of life, to make
them easily accessible to the average member of a society,
and even to embellish them in order to render these noble
virtues more desirable.*2

One of the issues in the Muslim world that is assessed in
terms of public good is assisted reproduction in sex selection,
defined as any practice, technique, or intervention intended to
increase the likelihood of the conception, gestation, and birth of
a child of a specific sex. Some Muslim parents prefer one sex for
cultural or financial reasons. Some jurists have argued in favor of
sex selection as long as no one, including the resulting child, is
harmed. However, others have disputed the claim that it is possi-
ble for no harm to be done in sex selection by pointing to
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violations of the divine law, natural justice, and the inherent
dignity of human beings.*3

The principle of public good has also been examined in terms
of collective or individual goodness. When the juristic rule of
istihsan (i.e., choosing between two possible solutions of a case
within the context of recognized sources of Islamic law) is
evoked to justify a legal-ethical solution, the actual rationale is
based on considering the common welfare that is unrestricted
and reaches the largest number. However, it is sometimes likely
that an individual benefit could become the source for a ruling
that could clash with another ruling that entails morally superior
consequences. To put it differently, the only criterion for legisla-
tion on the basis of public good is that the ruling must lead to the
common good, even when it is prompted by a specific individual
good.

The underpinning of the Qur’an’s primary ordinances (e.g.,
saving human life or maintaining just order) is this kind of good.
However, the consideration of individual welfare is provided by
the context of change for a ruling from primary to secondary
(e.g., prolongation of life without any hope for cure), so that it
can benefit a particular individual in a particular situation. To
be sure, any elimination of the primary ordinance that requires
saving life and its change to a secondary ruling that allows
discontinuing extraordinary care takes place in the context of a
particular situation. In this sense, common interests function as
criteria for legislation, whereas individual interests function as
the context for secondary rulings. This change from common to
individual good causes disagreement among Muslim jurists try-
ing to determine the benefits and harms of the situation under
consideration.4

Autonomy and Piety

The international community has shown a growing interest in
Islamic perspectives in bioethics. It is important to keep in mind
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that autonomy, as the patient’s overriding right, found institu-
tional and legal-ethical support in the West. Western notions of
universal human rights rest on a secular view of the individual
and of the relations between such individuals in a secularized
public sphere. The idea of individuals as bearers of something
called “rights” presupposes a very particular understanding and
reading of the self essentially as a self-regulating agent. This
modern idea of the autonomous self envisions social actors as
self-contained matrixes of desires who direct their own interests.

In Islamic communitarian ethics, however, patient autono-
my is far from being recognized as one of the major bioethical
principles. Islam’s universal discourse conceives of a spiritually
and morally autonomous individual capable of attaining salva-
tion outside the nexus of the community-oriented Shari‘ah, with
its emphasis on integrated system of law and morality. The
Shari‘ah did not distinguish between external acts and internal
states because it did not regard the public and the private as unre-
lated in the totality of individual salvation. Islam’s communal
discourse sought to define itself by legitimizing individual auton-
omy within its religiously based collective order by leaving the
individual free to negotiate his/her spiritual destiny, while
requiring him/her to abide by a communal order that involves
the play of reciprocity and autonomy upon which a regime of
rights and responsibilities are based in the Shari‘ah.

Practical piety and reliable character are emphasized in con-
nection with all professions. Although a physician does not have
to be pious in order to be competent, because a physician’s work
is essentially to take care of his/her patient, piety and good char-
acter nevertheless aid in the general acceptance of the physician’s
advice and bad character detracts from its value. A physician
should be a cultured person, one aware of the sensibilities of the
people among whom he/she works. In Muslim culture, a physi-
cian has to work hard to gain the patient’s trust and cultivate
professional confidence.
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Islam places a great emphasis on virtue and obligation in
connection with the medical profession because medicine deals
with the most valued aspect of existence: the preservation of
human life. Bad character in a physician is seen as a mortal
poison and a sure path to perdition. The sicknesses of the heart
and the diseases of the soul are regarded as a great threat to the
normal professional role assumed by a physician. Moreover, the
society and institutions that provide medical care have certain
expectations from a person to whom they entrust their physical
wellbeing. Muslim ethicists lay down canons by which virtues
become ingrained in a skillful physician’s practice.

Techniques of meditation and prayers are suggested for med-
ical professionals to focus their attention on the wholeness of
human care, and not simply to their physical condition. In this
way, each medical professional in a Muslim community is
expected to learn not only the origins and causes of sicknesses
that cause the loss of corporeal life, but he/she also begins to pay
attention to the diseases of heart and soul. In this latter diagno-
sis, Muslim physicians go beyond the role-related technical skill
and equip themselves with a character built on virtuous life in
order to understand the profession’s religious/psychological
dimensions. The two most important virtues emphasized in
Islamic professional ethics are spiritual and moral consciousness
(taqwa) and patience (sabr). The physician must cultivate these
two virtues by leading a balanced and moderate life and not
waste time and energy indulging in pleasure and amusements.

The question of professional ethics is directly connected to a
religious problem of the relationship between action and its
impact upon human conscience. To state it briefly, human acts
have a direct impact upon the development of the conscience,
which, in the Islamic tradition, is regarded as the source of deter-
mining the rightness or wrongness of human undertakings. The
conscience must be constantly guarded against corruption.
When it becomes corrupted as a result of neglecting ethical
matters related to the production of daily sustenance, no moral

215§



IFTA’ AND FATWA IN THE MUSLIM WORLD AND THE WEST

safeguard is left to prevent these professionals from engaging in
more serious acts that would lead to the destruction of the very
fabric of social relations founded upon the divinely ingrained
sense of justice and fairness. Both intention and reflection must
precede all human acts that infringe upon the spiritual and physi-
cal wellbeing of others.

Here it is important to keep in mind that Islam requires both
patient and physician to observe ethical discipline. Patients
should respect their physicians, strictly follow their orders, and
regard them better than their best friends. Patients should have
direct contact with their doctors and fully confide in them
regarding their sickness. In fact, it is better for people to stay in
touch with a physician who can advise them about their health
before they actually need treatment.

Conclusion: The Spiritual Care of Muslim Patients

Spiritual care begins by providing settings that permit, and
preferably encourage, religious observance and follow the rules
of interpersonal behavior in providing care and carrying out
interventions. Spiritual care, however, also involves supporting
appropriate decision making. Healthcare practitioners have to
be able to provide patients and families with information that
is appropriate to religious, communitarian ethical decision
making, and to respect the process that such decision making
must take. As part of this process, it may be necessary for the
patient and family to consult a trusted physician and/or imam,
and communication protocols may need to be adapted to include
these key people. The negotiable and local character of Islamic
communitarian ethics should be a reminder to healthcare practi-
tioners that a “fact file” approach to care is, at best, inadequate.
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ENDNOTES

1. The major compilations of Prophetic traditions consist of hadith-reports
thatadvise Muslims on dietary laws and permissible foods and drinks.
Among these traditions are those that teach the followers of the Prophet
to be moderate in eating. For instance, in Ibn Maja, Sunan (Beirut: al-
Maktabat al-‘Ilmiyyah, n.d.), 2: 1111, in the section on foods, one reads
the subtitle: Bab al-Iqtisad fi al-Aklwa Kirahat al-Shib* (Section on
Moderation in Eating and Reprehensibility of [Eating] with Satiation).
This section contains traditions in which the Prophet declares explicitly
that those who have full stomachs in the world shall suffer hunger for a
longer period on the Day of Judgment.

2. Thetradition is reported on the authority of Umar, who said: “The
Prophet instructed to teach the children swimming, archery, and horse
riding.”

3. A number of traditions to this effect have been cited in George F.
Hourani, “Ibn Sina’s ‘Essay on the Secret of Destiny,’” in Bulletin of
School of Oriental and African Studies, University of London (1966):
25-48.

4  Literally: “There shall be no harming, injuring, or hurting, [of one
person by another] in the first instance, nor in return, or requital, in
Islam” (See Edward William Lane, An Arabic-English Lexicon, off-print
edition [Beirut: Librairie du Liban, 1968], part V, 1775). This is the rule
of “No harm, no harassment.”

5.  DPeter Antes, “Medicine and the Living Tradition of Islam,” in Healing
and Restoring: Health and Medicine inthe World’s Religious
Traditions, ed. Law-rence E. Sullivan (New York: Macmillan, 1989),
173-208, discusses the problem of assessment and diagnosis of culturally
diverse individuals in Germany, and underscores the importance of
understanding Muslim patient’s religious and cultural backgrounds for
a successful diagnosis and treatment.

6.  Sahib al-Bukbari, Kitab al-Marda (Chicago: 1979), vol. 7, hadith no.
582.

7. Ibid., hadith no. 545.

8.  Foradetailed discussion on the subject, see Abdulaziz Sachedina,
Islamic Biomedical Ethics: Principles and Application (New York:
Oxford University Press, 2009).

9.  AbuHamid al-Ghazali, Kitab al-Mustasfa min ‘Ilm al-Usil (Cairo:
Bulaq, 1904-7), 174ff., Ibrahim b. Musa al-Shatibi, Al-Muwafiqat 1
Usiil al-Shari‘ab (Beirut: Dar al-Jil, n.d.), 2:8ff.; Ibn Badran al-Dimashqi,
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Al-Madkhalila Imam Abhmad b. Hanbal (Beirut: Mu’assassah al-
Risalah, 1401/1981),295; Abd Allah b. Ahmad Ibn Qudama, Rawdat
al-Nazir wa Jannat al-Manazir (Riyadh: Jamial-Imam, 1399/1978),
3:170.

10. Muhammadb. Umar al-Razi, Al-Mabsil fi ‘Ilm al-Usil al-Figh (Riyadh:
Jami‘al-Imam, 1400/1979), 6:220 quotes al-Ghazali regarding the lack
of authoritativeness of the principle of maslahah in the area of the
Necessities. In general, Ghazali maintains that to derive a legal decision
only on the basis of the public good, without any reference to another
principle based on the revelation, is not appropriate. However, he adds,
such a ruling is necessary in positive law, and it is for this reason that it is
possible that a jurist’s final judgment may end up citing this principle
without any proof from the revelation itself (Al-Mustasfa, 175). In other
words, he does admit the possibility of independent reasoning based on
public good to derive a legal-ethical ruling.

11. Shatibi, Al-Muwafiqat, 2:9.

12. Ghazali, Al-Mustasfa, 175.

13. Shatibi, Al-Muwafigat, 2:9-10; Muhammad Sa‘id Ramadan al-Buti,
Dawabit al-Maslahab fi Shari‘ab al-Islamiyab (Beirut: Mu’assassat al-
Risalah, 1401/19871), 219.

14. Forinstance, after explaining the good of this and the next world, Shatibi
opens up a new section and states very clearly: “As for the public good
and corruption, if they happen to be outside customary law, then it
requires further investigation [before any ruling can be given].” He
provides examples of eating a dead body or other contaminated foods
under certain circumstances out of necessity, cutting a limb that has been
affected by irremediable disease, and so on, on the basis of disagreement
between the good the potential corruption that might occur while adopt-
ing one or the other course of action. See: Al-Muwafiqat, 2:23-25.
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Discussion

Discussant: Ebrahim Moosa

I am struggling very hard to find a problem with your presentation. You raise
the issue of Shaykh Atia’s breast-feeding fatwa, but he does not understand
human biology. Women do not lactate all the time. I find the trend is away
from the deontological discussion to an ethical discussion. The inquirer
should not be treated as a child. The Qur’an and Sunnah are supposed to push
us forward, but instead we are always looking backward and so we are held
back. We are anxious about the Qur’an and the Prophet. Tawsiah rather than
hukm, recommendation rather than judgment, pushes the patient into a
morally autonomous zone. A patient needs resources to make that decision.
Doesn’t this require patient literacy? You gave examples from traditional figh
on the necessity for the individual to decide. Al-Ghazali requires that the indi-
vidual have minimal knowledge, even if it is just to know who is the better-
informed faqih.

Youintroduced an important point about conscientious decision making.
This could be a real opening as to what kind of literacy is required. You also
clarify individual vs. communitarian decision making. Traditional figh is
based on understanding the relationships that inform inheritance and kinship
relationships and so on. The anxiety in Muslim circles is that the traditional
kinship model will be reduced to the genetic model. When technology reveals
new dimensions of the body and the self, how is the traditional model affected?
I can empathize with the permissibility of sperm donation because adultery is
an impermissible physical act.

Sachedina: There is a tension in how Muslims define relationships.
Communitarian ethics is not the only way to define Islamic ethics. I only say
that relationships are very important and that autonomy assumes a position
below communal concerns. The role of conscience is important in a way to
which ifta’ has not given any attention. The empowerment of the individual
has not taken place in the Muslim world. The Qur’an is not only iconoclastic,
but also against claims of special position by certain people; however, in the
culture thatis not the case. There is the desire to let others make the decision.

219



IFTA’ AND FATWA IN THE MUSLIM WORLD AND THE WEST

Discussant: Imad-ad-Dean Ahmad

What is at the heart of this talk is the fundamentals of the consideration of
ethics in ifta’, rather than bioethics per se. Understood this way, L agree with its
thrust. Like you I am a chaplain at a hospital. But in my case it is an Adventist
Hospital, which emphasizes the spiritual as well as the material aspects of
healing. The Shari‘ah is more than just the revealed law. We know it means
“path,” because like the path to the well it is divine given and humanity’s job is
not to invent it but to discover it.

If you take two passages together, the Qur’an does identify the time of
personhood (ensoulment). One passage says that the time of a child’s full
dependency on its mother is thirty months; elsewhere it says the full term of
weaning is twenty-four months. Simple arithmetic says there is an additional
six-month period apart from the time of breast feeding covered by the term
“full dependency.” If this six-month period follows weaning, then I have no
idea what it means. However, if it precedes weaning, then it implies that the
fetus is a person during the last six months of pregnancy. Therefore, during the
first three months it is not a person. This places ensoulment at about ninety
days rather than the 120 days mentioned in the hadith. This is not a problem
for me, as [ always prefer the Qur’an over the hadith. When you try to obtain a
purely rational or a purely scientific answer to the question, things get messy.
Many atheists concerned with abortion have tried to define when personhood
begins, and their answers diverge widely: at conception, at birth, when the
heartisaudible, when brain waves appear, and so on. They are trying to obtain
a physical answer to what is a metaphysical question.

I question the statement that argument of permission by necessity is based
on prohibiting difficulty in religion. Rather, I think it is based on multiple
Qur’anic verses that give explicit consent to eating otherwise haram food on
the grounds of necessity (Q. 2:173, 6:119, 6:145,and 16:115).

The argument that a woman can sidestep the problem of being in an adult
male co-worker’s physical presence by suckling him is not an example of the
contradiction between reason and revelation so much as of poor reasoning.
The hadith on which it is based (e.g., Sahih Muslim, hadith no. 3427), as you
imply, should be dismissed due to the text’s moral weakness.

On the question of whether sexual intercourse is necessary for adultery, [
think we must remember that adultery comes from the root of adulteration,
meaning of the “bloodline.” Substituting genes for blood does not alter the
principle. Iam not saying that sperm donation is necessarily evil; lam only say-
ing that we should approach it the same way we approach adoption, of which
it seems to be a variety.
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I'would like to apply your point on the difficulties caused by an absence of
moral explanation more broadly. The problems become the most difficult
when the Qur’an gives no reason, such as the distinction between riba and
trade, and the restrictions on beating women.

General Discussion

- What did Khamenie do with the Qur’anic verse “Know them by their
fathers” and the hadith “the child belongs to the marriage bed” when he
allowed a third-party sperm donation? Kinship is through rabm (the
womb) not the blood.

- Khamenie rescinded his fatwa in the next edition. Perhaps senior
mujtabids drew his attention to his error. He often has a committee sit
with him and advise him on if¢ta’. Khamenie was politically promoted; his
scholarship is managed by others. The senior (first tier) mujtabidin
disagreed with him on this issue. Khamenie is in the third tier.

- What happens to those who followed his first edition?

- Is not a false accusation of adultery an example of psychological harm?
Khaled Abul Fadl says that law and ethics do not always correlate. It has
been argued that the Mu‘tazilis and the early Ash‘aris started with deon-
tological ethics and shifted to consequentialist ethics.

- Slander is a public crime, but rape, which is a trauma, was not necessarily
recognized as a public crime until Bosnia. There rape was used as a
weapon of war. Imam Khomeini declared rape to be a harm that would
permit abortion in the first thirteen days, but others disagree. I think our
criticism is introducing the subject of moral reasoning into figh.

- Most Mu’tazilis accepted the deontological, but the Ash‘aris did not
because they think only God knows good and evil. The medical communi-
ty respects chaplains, but the ultimate decision is made by the hospital’s
ethics committee. Our influence depends on how much faith they have in
us.

- Are Indonesians unrestrained by the four madhbabs because they have a
different culture?

- Asfor rethinking figh in a cultural context, figh means to understand and
so figh, as an activity, is different from the Shari‘ah. Itis a growing body of
knowledge and thus will differ according to culture.

- Tam trying to clarify hukm and tawsiyah. 1 believe morality has always
been there, but there has been a lack of understanding the issues.

- Fitrab is not sufficient; we need revelation. The texts have many refer-
ences to conscience. The Qur’an emphasizes 7man more than ibkam,
because once you have submitted Allah’s guidance is sufficient for you.
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In rural areas of Morocco women openly nurse their infants by the side of
the road, and no one is shocked or even surprised. It is doubtful if our cur-
rent Puritanism was the norm when the abkam were established. Giving
anillegitimate child the name of ibn abib7 (child of his father) today would
mark the child for life. We have to find a maslabab for the individual
because we know that the blame for the illegitimate child cannot be put
upon him.

Even in the time of the Prophet there were different interpretations of the
Qur’an and Hadith, such as the people who were told to pray when they
reached the Bani Qurayzah. Umar ibn al-Khattab suspended the hadd of
theft, to much controversy. The stages of the fetus are mentioned in the
Qur’an, and I like what al-Ghazali said: Life starts at fertilization and is
thus like the contract of buying or selling in that destroying the embryo at
any of its three stages has a specific monetary penalty: ‘arsh = 1o dinar, or
double or triple. There is also the question of who dies first and who dies
second as regards taxing the inheritance.

I understood there is an enforcing body for hukm, whereas the mulfti is
dependent upon the one who follows him. Khamenie’s fatwa (which was
requested by doctors) was not adopted by the government. Akhlag
(morality) is essentially intertwined with figh. The Prophet’s language
was akblag, but that was before you had an Islamic empire. Conscien-
tious objection is not developed in figh. For me, usil al-figh is ethical.
Al-waby awla min al-‘aql. There is clearly a link, but it has not been well
developed. I am not saying that all Muslim jurists ignore ethics.

The Companions saw the Qur’an as the Prophet and the Prophet as the
Qur’an, because it was not there in a manuscript form. Thus 7#an in the
Qur’an required submission to the Prophet. Today it is a struggle to keep
the two together.

Our fuquha’ said when the father’s identity is unknown the child must be
known by the mother’s name specifically to avoid such stigma. People
who were called ibn abibi or such were being insulted, sometimes for
political reasons.

We are teaching the wasiyah (Islamic will) today.

How does the contrast of the western focus on the individual with the
Muslim focus on the individual as part of a family or community affect
Muslim immigrants?

Why is the individual’s opinion more important than that of the family?
Sometimes the illness is such that the person cannot make that decision
and thus we empower the family to do so. When a patient needs a stent in
Iran, the doctors do not accept his approval before consulting his family.






During the formative classical period of Islamic jurisprudence, well-
known scholars possessed not only the intellectual skills required
for analytic reasoning, but also a broad general knowledge of the
fields relevant to the cultural contexts in which they issued their
edicts. A viable fatwa requires knowledge of the Shari‘ah as well
as local customs, cultural realities, individual and communal
implications, and related matters. The original juristic tradition was
formulated and fixed during the first three Islamic centuries, a time
of widespread sociopolitical turmoil. Of course, the jurists' legal
outlooks and thinking processes could not have escaped this reality.
While Muslims of the prophetic and rashidun periods adhered closely
to the authentic texts due to their sincerity, piety, prophetic training,
and proximity to the revelation, the changing environment in which
their descendants functioned gradually started to impact how the
authentic texts were understood, interpreted, paraphrased, and
implemented.

Both the Muslim and the non-Muslim worlds have drastically
changed since that time. The new geopolitical and scientific realities
of our rapidly changing world demand a fresh look at some aspects
of the established juristic tradition. The way forward involves a
systematic fresh look at and reevaluation of the old fatwas, as well
as the issuance of new ones with a magasdi outlook that can deal
successfully with today’s ever-changing global realities. In this
edited volume, papers on fatwa and ifta’ point to an approach that is
both rooted in the Islamic legacy and committed to meeting the
challenges of the modern world.
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